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EDITORIAL NOTES 





THe SUMMER HAs at last arrived and the members of the Bar generally 
will be seeking rest in the mountains or at the seashore during at least 
a part of July and August. This is as it should be. During their vaca- 
tion period we trust they will carefully study the proposed Amendments 
to the State Constitution as submitted by the Committee on Law Reform 
of the State Bar Association. We print the full text of the report and 
submitted Amendments herewith, so that such study can be made by 
those not members of the Association as well as by members. It is so 
important that, until we can fully digest it and understand all its con- 
sequences, we do not comment upon it further than to say that we be- 
lieve it is possible to at least somewhat reorganize our higher Courts, so 
that they will conform more to the necessities of the present day. 
Whether the plan proposed is the best possible in all its details is a ques- 
tion that involves a great deal of careful thought. 





This number is the usual double number for July-August, and is so 
published in order to give its Editor the opportunity to again visit some 
of the most interesting portions of Europe. The articles presented, 
whether original or selected, are such, we believe, as will engage the at- 
tention of our patrons generally. Some of the ideas contained in them 
deserve attention both as to merit and importance. 





“Wet” and “Dry” ought to go by the board for a little time now, 
while other ‘‘reforms,” which better befit warm weather, are considered. 
There is a time for all good things; perhaps also for things not so good. 





It may be well to call special attention to the article elsewhere printed 
upon the Divorce and Marriage laws of the different States. The West- 
ern lady who prepared it performed her task admirably, showing, we 
think, very clearly, the importance of having one Federal law governing 
all the States. 
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REPORT OF THE COMMITTEE ON LAW REFORM AND LEGISLATION’ 


To the New Jersey State Bar Association: 

The By-Laws of the Association provide that the Committee on Law 
Reform shall “observe and report upon the particular workings of the 
judicial system of the State and recommend changes which observation 
and experience may suggest.” 

Your Committee suggests that the following three matters are of 
paramount importance: 


I 


Your Committee recommends that the Association request the Legis- 
lative Committee to draw and have introduced at the present session of 
the Legislature a bill to provide that the jurisdiction of the District 
Courts shall be increased to One Thousand Dollars. 

This would result in relieving the Circuit and Supreme Courts of a 
large percentage of its cases, which formerly were brought in the Dis- 
trict Courts, but which now must be brought in the Circuit Courts, Su- 
preme Courts or Courts of Common Pleas, merely because of the amount 
of money involved. The change in money values is largely responsible 
for the present congestion in the upper courts. For instance, ten years 
ago actions involving such articles as pianos were almost entirely brought 
in District Courts. Now that the price of pianos has quite generally gone 
above $500, replevin actions to recover them must be brought in one of the 
upper courts. This is given merely as an example to illustrate why the 
change of conditions makes it necessary that the jurisdiction of the Dis- 
trict Courts be increased. There also should be at least one District 
Court in each County. 

The increase of jurisdiction will make the District Courts more im- 
portant, and the salaries of the Judges should be increased. The District 
Courts should hold trials more days each week. These are mere matters 
of adjustment which the Legislature can easily provide for. If the juris- 
diction of the District Courts is increased, it will probably not be neces- 
sary at this time to increase the number of Circuit Judges. Provision 
should be made for keeping cases involving less than One Thousand Dol- 
lars out of the upper courts by imposing costs or double costs on any 
party who, without good cause, brings a suit involving less than One 
Thousand Dollars in the upper courts. 


’This Report was made at the Annual Meeting of the New Jersey State Bar 
Association at Atlantic City, June 4, 1926, and is published exactly as it appears in 
the printed pages submitted to the Association, although there is much irregularity 
in the capitalization of such words as “Judges,” “Commissioners,” etc.—EpitTor. 
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II 


Section 17 of the Practice Act of 1912 provides that the “Supreme 
Court may, under such conditions as it may fix, require any or all mo- 
tions preliminary to trial to be heard and determined by Supreme Court 
Commissioners designated by the Court, and may fix their fees which 
shall be costs in the cause.” 

Rule 92 of the Supreme Court provides: 

“The Supreme Court may designate for each county one of the Su- 
preme Court commissioners (and if necessary, more than one), remov- 
able at pleasure, who shall have the authority herein given.” 

Rule 93: “At any time after service of the complaint, either party 
may take out a summons substantially in the form in Schedule B, and 
serve the same upon the opposite party or his attorney, at least four days 
before the return day. The summons need not be served upon a party 
who is in default. The taking out of such summons by a defendant shall 
be deemed an appearance in the cause, if he shall not previously have 
appeared therein. The court may, on its own motion, at any time, order 
the preliminary reference herein provided for.” 

Rule 94: “Upon the return of the summons or at any adjournment 
of the matter, the commissioner, after hearing the parties or their at- 
torneys (but not their evidence), shall, on the application of any party, 
make such order as the court might make and as may be just in respect 
to the following matters, subject to an appeal within five days to a judge 
of the court in which the action is pending: 

Objections to pleadings (other than those provided for in rules 40 
and 56), amendments thereof, and leave for additional pleadings ; 

Settlement of issues; 

Bills of particulars ; 

Admissions ; 

Interrogatories ; 

Discovery of, and inspection of books, papers or other documents : 

Examination of parties before trial; 

Any other interlocutory matter preliminary to, and in preparation 
for trial, but not including postponement of trial. 

The order of the commissioner shall be deemed the order of the 
court until reversed. 

All motions in respect of any of the foregoing matters, whether 
made before or after issuing the commissioner’s summons, may be heard 
and determined by the commissioner subject to appeal as aforesaid. 

The commissioner’s order shall be as nearly as practicable in the 
form stated in Schedule B.” 

Rule 95: “Prior or subsequent applications or motions in the cause 
before trial may be made to the commissioner on two days’ notice.” 
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Rule 96: “If plaintiff fail to take out and proceed upon the sum- 
mons as herein directed, when so ordered, he may become non-prossed. 
If the defendant fail to appear he shall not appeal from the order except 
by leave of the commissioner or the Court.” 

These provisions of the statute and rules have not been generally 
used. This is probably due to the fact that no salary or fixed compensa- 
tion has been provided for Supreme Court Commissioners under these 
sections, and also to the fact that the Supreme Court appointed the Cir- 
cuit Court Judges as the Commissioners to act under these sections. 

The practice of law in England is notably more expeditious than it 
is in this State. A splendid review of the workings of these provisions 
in England was given in an address by Professor Sunderland before the 
American Bar Association in Detroit last September, and is printed in 
the December issue of the Journal of the American Bar Association. 

We, in New Jersey, after the Practice Act of 1912 was passed, 
neglected to seize our opportunities under these sections and we have 
clung with tenacity to the former practice relating to discovery, bills of 
particulars, interrogatories and pleadings. Consequently these motions, 
in considerable numbers, are argued before the Supreme Court en banc 
at the opening of each term of court, and each Supreme Court Justice 
and each Circuit Court Judge devotes a large part of his time to passing 
upon motions which could and should, in the opinion of your Commit- 
tee, be passed upon by a commissioner under the 1912 Practice Act. 

Your Committee recommends that this Association advocate the ap- 
pointment of at least six Supreme Court Commissioners, one to be resi- 
dent in each of the following cities: Paterson, Newark, Jersey City, 
Trenton, Camden and Atlantic City, who shall have the authority given 
by the statute and rules above mentioned, and who shall receive such 
salaries as may be fixed by the Legislature for their services. 

Your Committee believes that there is a growing demand that the 
former practice in these matters be dispensed with and the Bar should 
adopt the English practice insofar as possible. Your Committee is of 
the opinion that if this is done the Supreme Court and Circuit Judges will 
have more time to devote to duties which they alone can perform. 


« 
III 


The most important matter that has been called to the attention of 
your Committee is the absolute necessity of reorganizing the Courts of 
this State at the earliest possible moment. 

Governor Silzer in his Address to the Association at Atlantic City on 
June 5, 1925, suggested that the Association take up seriously a number 
of questions which he suggested in his Address, discuss them, and if it 
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determines that amendments to the Constitution are necessary, that the 
Association take action toward calling a Constitutional Convention. 

The first suggestion that Governor Silzer made was that the Courts 
of the State be reorganized. Your Committee has not deemed it neces- 
sary to comment particularly on or make recommendations with regard to 
other suggestions made by Governor Silzer to the Association. Some of 
his suggestions are unquestionably wise, but your Committee feels that 
a consideration of the merits thereof is outside the authority of your 
Commitiee. 

We have given careful consideration to the Governor’s suggestion that 
a Constitutional Convention be called to re-write the Constitution, and 
your Committee is unanimously of the opinion that it would be unwise to 
have a Constitutional Convention called for this purpose. Your Commit- 
tee believes that if any changes are to be made they should be made by 
amendment and not by Constitutional Convention. 

In 1909 the people of the State voted upon certain proposed amend- 
ments to the State Constitution, which were sponsored by this Association. 
The defeat of these amendments leads your Committee to suggest that if 
any amendments are to be made in the Constitution it would be wise to 
adopt the procedure that was taken which led up to the amendments of 
1875. 

The amendments of 1875 were prepared and recommended by a Com- 
mission appointed in 1873 by Governor Parker under authority of a Con- 
current Resolution adopted by the Legislature of that year. This Resolu- 
tion was as follows: 

“That the Governor be and is hereby requested and empowered to 
appoint, by and with the consent of the Senate, a commission, to consist of 
two persons from each congressional district, to suggest and prepare 
amendments to the State Constitution, for submission to, and consideration 
by, the next Legislature, which commission shall meet at such time and 
place as the Governor by Proclamation shall designate.” 

The Proclamation of the Governor was made April 29, 1873, and is 
contained in the Pamphlet Laws of 1873, pages 843-845. The Minutes of 
the Commission who were appointed to revise and amend the Constitution 
are contained in a bound volume in the office of the Secretary of State. 
These Minutes set forth at length the amendments considered by the Com- 
mission and state that a detailed statement of the amendments suggested 
by the Commissioners was sent to the Governor. 

The amendments that were recommended by this Commission were 
passed without change by the Legislatures of 1874 and 1875, and were 
then submitted to the voters in twenty-eight distinct propositions Septem- 
ber 28, 1875, and with a single exception, were adopted by an approximate 
vote of 70,000 for to 26,000 against. The single exception was the amend- 
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ment which read: “Property shall be assessed for taxes under general 
laws and by uniform rules according to its true value.” This amendment 
was adopted by a vote of 51,701 for to 44,967 against. 

Last Monday night there was introduced in the Legislature by Sen- 
ator Simpson a bill to provide for commissioners to prepare and suggest 
amendments to the Constitution of this State in accordance with a special 
message of Governor Moore addressed to the Legislature. This special 
message and bill appeared after your Committee had agreed upon its 
report, as herein contained, to your Association. The Bill introduced 
by Senator Simpson provides that there shall be appointed by the Gov- 
ernor four persons, who together with two persons to be designated by 
the President of the Senate and two persons to be designated by the 
Speaker of the House of Assembly, shall constitute a Commission, whose 
duty it shall be to prepare amendments to the Constitution. The Bill also 
provides that the Commissioners shall serve without compensation; they 
shall meet in the Senate Chambers in Trenton the first Tuesday of May 
next at noon, and that the Commission shall conclude its labors by the first 
Tuesday in September, and shall report the result of its labors to the 
Governor, the report to be signed by the President of the Commission and 
a majority of the Commissioners. It is also provided that it shall be the 
duty of the Governor to transmit said report, with such recommendations 
or suggestions as he may desire, to the next session of the Legislature. 

The proposed 1909 amendments, which had the support of this Asso- 
ciation, provided that the following Courts be created: 

(1) A Court for the trial of impeachments. 

(2) A Supreme Court consisting of three divisions as follows: (a) 
an Appeals Division, consisting of a Chief Justice and six Justices; (b) 
a Law Division with a President Judge, and (c) a Chancery Division 
with a President Judge, known as the Chancellor, and with eighteen Judges 
in the Law and Chancery Divisions. 

(3) County Courts, having original common law jurisdiction con- 
current with the Supreme Court and such other jurisdiction as heretofore 
exercised by Courts inferior to the Supreme Court, and a Prerogative 
Court as may be provided by law. Appeal was provided to the Appeals 
Division of the Supreme Court. It was also provided that the jurisdic- 
tion of the County Courts should be as heretofore pursuant to the rules 
prescribed by the Supreme Court. 

(4) Such other Courts inferior to the Supreme Court as may be 
established by law, which the Legislature might alter or abolish. 

Your Committee calls the attention of the Association to the fact that 
the Constitutional Amendment which was defeated in 1909 did not provide 
for an independent Court of Appeals, which would be a Court of last 
resort. 
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Your Committee suggests that the Association seriously consider an 
amendment which would provide for the following Courts: 

(1) <A Court for the trial of Impeachments. 

(2) <A Court of Pardons. 

(3) A Court of Appeals, consisting of a Chief Justice, and at least 
six and no more than eight associate Justices. 

(4) A Supreme Court of three divisions with all the jurisdiction 
throughout the State now possessed by the New Jersey Supreme Court, 
the Court of Chancery, the Circuit Courts, and at common law by the 
Court of Common Pleas, said Court to be divided into three divisions as 
follows: 

(a) An Appellate Division, consisting of one or more departments, 
with all the appellate jurisdiction now possessed by the Supreme Court on 
appeal, writ of error and the prerogative writs. 

Your Committee recommends that the Appellate Division should have 
the power on an appeal to it to pass not only upon such questions as may 
be raised on a strict writ of error, but also as to whether or not a 
verdict is against the weight of the evidence, is excessive or inadequate. 
An appeal from the Appellate Division to the Court of Appeals should be 
a matter of right in a limited number of cases only, (such as in capital 
cases, or where it is claimed that a right has been denied under the Con- 
stitution, or where the constitutionality of an Act of the Legislature is 
involved). In all other cases an appeal to the Court of Appeals could not 
be taken unless allowed either by the Appellate Division or by the Court 
of Appeals itself. 

(b) <A Law Division with original jurisdiction in all actions at law 
now possessed by the Supreme Court, Circuit Courts and the Courts of 
Common Pleas. 

(c) An Equity Division, presided over by the Chancellor, which 
Division should have all the jurisdiction of the present Court of Chan- 
cery, with an appeal from any final judgment or decree direct to the Court 
of Appeals, with a right saved to the Legislature to provide that an ap- 
peal from any statutory authority of the Court, such as in matrimonial 
actions and matters of alimony, should be to the Appellate Division of 
the Supreme Court. 

By rule of Court it would be easy to keep the cases brought in the 
Supreme Court in their proper division. 

(5) In each county there should be provided two Courts: (a) 
County Courts having jurisdiction in all probate, workmen’s compensa- 
tion and criminal causes, with appeals to the County Courts from Police 
Courts, Small Cause Courts and from decisions from the Workmen’s 
Compensation Aid Bureau, and from such other inferior tribunals as the 





















































200 THE NEW JERSEY LAW JOURNAL 


Legislature may from time to time establish; (b) District Courts having 
jurisdiction throughout the given county only. 

Appeals from the District Courts, County Courts and from the Su- 
preme Court, under the plan proposed, would be direct to the Appellate 
Division, and would there be final, except in a limited number of cases of 
importance which could be carried to the Court of Appeals. 

This plan is patterned closely after the system of courts existing in 
the State of New York, and is quite similar to the proposed 1909 amend- 
ment with the addition of a Court of Appeals. 

The plan as proposed by your Committee would abolish the Circuit 
Courts and throw all of their cases into the Supreme Court. It would 
also take from the Courts of Common Pleas jurisdiction in actions at 
law and throw their cases into the Supreme Court. It would remove the 
necessity of having two separate clerk’s offices in the State House, name- 
ly, the office of the Clerk of the Supreme Court and the Clerk in Chan- 
cery, and would throw the work of the two offices into one. 

The abolition of the Circuit Courts was proposed in the amend- 
ment of 1909. The only substantial differences proposed by your Com- 
mittee are to provide for a Court of Appeals as a Court of last resort, 
and to take from the County Courts their original common law juris- 
diction. There is no sound reason for the maintenance of three separate 
Courts in each county, as at present, where actions at law may be com- 
menced and tried. With this system of Courts in effect the number of 
judges in the Supreme Court can be increased by the Legislature as con- 
ditions warrant, to take care of the business, and the judges in cases of 
necessity could be transferred from work on the law side of the Court to 
the equity side, and vice versa, and it would be possible to have them 
rotate so that each judge would spend part of his time on the law side 
of the Court, part on the equity side and part in the Appellate Division 
on the order of the Chief Justice. This would undoubtedly be of benefit 
to the judges themselves. Judges with peculiar aptitude or ability in a 
particular branch of the Court could be kept there. 

The system now in effect is not adequate for present day conditions. 
There is no sound reason why there should be three Courts, the Supreme 
Court, Circuit Court and Cémmon Pleas Court, each having practically 
the same original jurisdiction in actions at law. Moreover the same 
Judges who now sit in the Supreme Court hearing appeals, rules to show 
cause, etc., now sit in the Court of Errors and Appeals, as a court of last 
resort, and every case as a matter of right can be taken on appeal frem 
the lowest Court to the highest no matter whether questions of any im- 
portance to the State or parties are involved or not. Under the plan for 
a system of Courts which your Committee suggests there would be but 
one appeal as a matter of right, and that to the Appellate Division, ex- 


YEAR 





alin tetas Sty thal AiR aca 




















»>OoO Kf 


ef Fe AA 4 








ring 


uit 
uld 


the 




















REPORT OF THE COMMITTEE ON LAW REFORM AND LEGISLATION 201 





cept in a very limited number of cases where questions of serious im- 
portance are concerned. If in the ordinary case an appeal could be taken 
to the Court of Appeals only where the Appellate Division or the Court 
of Appeals allows an appeal, the work of the Court of Appeals would be 
greatly decreased, many appeals which are now prosecuted to the Court 
of last resort as a matter of right would necessarily stop at the Appellate 
Division, and it would be our hope that the Judges in the Court of Ap- 
peals, with less work to do, would have more time to devote to the work 
of this Court. Certainly they would not be under the pressure that the 
Chancellor and Supreme Court Justices now labor under. 

Your Committee is unanimously in favor of continuing the system of 
an appointive rather than an elective judiciary. This is necessary to the 
maintenance of judicial independence. 


Respectfully submitted, 
Morcan Hanp, 


Ws. C. Jones, 
Jessie C. BucKMAN, 
Runyon Cotte, 
James D. CarpPENTER, Chairman. 
Committee. 
This report and the amendments to the Constitution submitted in 
1903 and 1909 is mailed as directed at the winter meeting and will be 
considered at the June meeting. 
Leroy W. Loper, 
Secretary. 





PROPOSED AMENDMENTS, 1903 

“Article V 

“Executive 
1. Insert in lieu of paragraph 10 a new paragraph as follows: 

“to. The Governor, or person administering the government, the 

Chancellor and the Attorney-General, or two of them, of whom the Gov- 
ernor, or person administering the government, shall be one, may remit 
fines and forfeitures and grant pardons, after conviction, in all cases ex- 
cept impeachment. 


“cc 


“Article VI 
“Judiciary 
1. Insert in lieu of Section II, a new section as follows: 
1. The Court of Errors and Appeals shall consist of a chief Judge 
and four Associate Judges, or any four of them. 

“2, Incase any Judge of said Court shall be disqualified to sit in any 
cause, or shall be unable for the time being to discharge the duties of his 
office, whereby the whole number of Judges capable of sitting shall be re- 
duced below four, the Governor shall designate a Justice of the Supreme 
Court, the Chancellor or a Vice-Chancellor, to discharge such duties until 
the disqualification or inability shall cease. 
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“3. The Secretary of State shall be the clerk of this Court. 

“4. When a writ of error shall be brought, any judicial opinion in 
the cause, in favor of or against any error complained of, shall be as- 
signed to the Court in writing; when an appeal shall be taken from an 
order or decree of the Court of Chancery, the Chancellor or Vice-Chan- 
cellor making such decree or order shall inform the Court in writing of 
his reasons therefor. 

“5. The jurisdiction heretofore exercised by the Supreme Court by 
writ of error shall be exclusively vested in the Court of Errors and Ap- 
peals ; but any writ of error pending in the Supreme Court at the time of 
the adoption of this amendment shall be proceeded upon as if no change 
had taken place. 


“Section IV 


“1. Insert in lieu of paragraph 1 a new paragraph as follows: 

“t. The Court of Chancery shall consist of a Chancellor and such 
number of Vice-Chancellors as shall be provided by law, each of whom 
may exercise the jurisdiction of the Court; the Court shall make rules 
governing the hearing of causes and the practice of the Court where the 
same is not regulated by statute. 


“Section V 


“1. At the end of paragraph 1 add the following: 

“The Court may sit in divisions at the same or different times and 
places. 
“Strike out paragraph 3 of Section 5 of Article VI, relating to writs 
of error from the Circuit Court, which reads as follows: 

“Final judgments in any Circuit Court may be brought by writ of 
error into the Supreme Court, or directly into the Court of Errors and 
Appeals. 

“Section VI 


“1. Insert in lieu of paragraphs 1 and 2 the following: 
“The Court of Common Pleas shall be constituted and held in each 
county in such manner as may be provided by law. 


“Article VII 
“Civil Officers 


“Section II 


“1. Insert in lieu of patagraph I a new paragraph as follows: 

“1. Judges of the Court of Errors and Appeals, Justices of the Su- 
preme Court, the Chancellor, the Vice-Chancellors, and the Judges of the 
Circuit Court and of the Court of Common Pleas shall be nominated by 
the Governor and appointed by him with the advice and consent of the 
Senate; all persons now holding any office in this paragraph named, 
except the Judges of the Court of Errors and Appeals, as heretofore 
existing, shall continue in the exercise of the duties of their respective 
offices according to their respective commissions or appointments; the 
judges of the Court of Errors and Appeals, except those first appointed ; 
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the Justices of the Supreme Court, the Chancellors and the Vice-Chancel- 
lors shall hold their offices for the term of seven years, and shall, at stated 
times, receive for their services a compensation which shall not be dimin- 
ished during the term of their appointments; and they shall hold no 
other office under the government of this State or the United States; 
the Judges of the Court of Errors and Appeals first appointed shall be 
appointed one for three years, two for five years and two for seven years ; 
Judges of the Court of Common Pleas shall hold their offices for the term 
of five years. 

“Strike out paragraph 2 of Section II, of Article VII, relating to the 
Judges of the Court of Common Pleas, which reads as follows: 

“Judges of the Courts of Common Pleas shall be appointed by the 
Senate and General Assembly in joint meeting; they shall hold their 
offices for five years, but when appointed to fill vacancies they shall hold 
for the unexpired term only. 


PROPOSED AMENDMENTS, 1909¢ 
FIRST AMENDMENT 


1. Strike out paragraph ten of Section VII of Article IV, and 
change the numbers of the following paragraphs to correspond. 


SECOND AMENDMENT 


Change paragraph ten of Article V to read as follows: 

10. The Governor or person administering the government, and four 
citizens of the State appointed by the Governor, by and with the advice 
and consent of the Senate, shall constitute the Board of Pardons. The 
members of said Board, or any three of them, of whom the Governor or 
person administering the government shall be one, may remit fines and 
forfeitures, and grant reprieves, commutations, pardons and paroles, after 
conviction in all cases except impeachment. The four members specially 
appointed shall hold office for five years, and receive for their services 
a compensation which shall not be diminished during the term of their 
appointment. 


THIRD AMENDMENT 


Section I 

The judicial power shall be vested in a Court for the trial of impeach- 
mefits, a Supreme Court, County Courts, and such other Courts, inferior 
to the Supreme Court, as may be established by law, which inferior 
Courts the Legislature may alter or abolish as the public good shall require. 

Strike out all of Sections II, 1V, V, VI and VII of Article VI, change 
the number of Section III of Article VI to Section II, and insert the fol- 
lowing sections in Article VI: 


Section III 


Any Judge of any of the Courts of the State may be removed for 
disability continuing for one year, or for refusal to perform the duties of 
his office, by a vote of two-thirds of all the members of the Senate and of 
two-thirds of all the members of the House of Assembly voting sepa- 
rately, after a hearing before both Houses in joint session. 
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Section IV 


1. The Supreme Court shall be organized in three divisions, namely, 
the Appeals Division, the Law Division and the Chancery Division. It 
shall consist of a Presiding Justice of the Appeals Division who shall be 
styled the Chief Justice, a Presiding Justice of the Law Division, who 
shall be styled the President Justice, and a Presiding Justice of the 
Chancery Division, who shall be styled the Chancellor, and eighteen Asso- 
ciate Justices, which number may be increased by law. 

2. The Appeals Division shall consist of the Chief Justice, and six 
other Justices of the Supreme Court to be assigned by the Governor. A 
Justice of the Supreme Court assigned by the Governor to the Appeals 
Division shall serve in said division until the end of his term. 

The remaining Justices shall be assigned by the Supreme Court to 
the Law or Chancery Division, as the business of the Court may require. 

3. Whenever the number of causes before the Appeals Division 
shall be so great that the Division cannot promptly hear and determine 
them, the Governor shall, when authorized by statute, temporarily assign 
five of the Justices of the other divisions to sit in the Appeals Division, 
which shall thereupon sit in two divisions for the hearing and decision of 
causes pending at the time of such assignment. 

4. Four Justices shall be necessary to constitute a quorum on the 
final hearing of any cause in the Appeals Division, but the Supreme Court 
may provide by rule for the making of interlocutory orders by a lesser 
number of Justices or by one Justice; such orders to be subject to revision 
by the Appeals Division. 

On the hearing of a cause in the Appeals Division, no Justice who has 
given a judicial opinion in the cause in favor or against the judgment, 
order or decree under review shall sit at the hearing to review such 
judgment, order or decree, but the reasons for such opinion shall be 
assigned to the Court in writing. 

5. A majority of all the members of the Supreme Court, to be pre- 
sided over by the Chief Justice, shall constitute a quorum for the assign- 
ment of Justices, and for the appointment of officers, and the enactment 
of rules. 

6. The Supreme Court shall appoint one or more reporters, not 
exceeding three, to report the decisions of the Court, and shall by rule 
define his or their duties and powers. The reporters shall hold office for 
five years, subject, however, to removal at the discretion of the Court. 


Section V 


The Appeals Division shal have and exercise the appellate jurisdic- 
tion heretofore possessed by the Court of Errors and Appeals, the juris- 
diction heretofore possessed by the Supreme Court on writ of error, and 
the jurisdiction heretofore possessed by the Prerogative Court on appeal, 
and by the Ordinary on appeal, and such further appellate jurisdiction as 
may be conferred upon it by law, together with such original jurisdiction 
as may be incident to the complete determination of any cause on review, 
saving, however, the right of trial by jury. 

2. The jurisdiction heretofore possessed by the Supreme Court and 
the Justices thereof not hereby conferred on the Appeals Division, and 
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the jurisdiction heretofore possessed by the Circuit Courts and the Judges 
thereof, and such further original jurisdiction not of an equitable nature, 
and such further appellate jurisdiction from inferior Courts as may be 
con ferred by statute, shall be exercised by the Law Division of the Su- 
preme Court and by the several Justices thereof, in accordance with rules 
of practice and procedure prescribed by statute, or in the avsence of 
statute by the Supreme Court. 

3. The jurisdiction heretofore possessed by the Prerogative Court 
and the Ordinary, not hereby conferred on the Appeals Division, and the 
jurisdiction heretofore possessed by the Court of Chancery and the Chan- 
cellor, and such further original equity jurisdiction as may be conferred 
by statute, and such further original jurisdiction as is now conferrable 
on the Prerogative Court shall be exercised by the Chancery Division and 
by the Chancellor and the several Justices of said division in accord- 
ance with rules of practice and procedure prescribed by statute, or, in the 
absence of statute, by the Supreme Court, but the Justices of that division 
shall be under such control and supervision by the Chancellor as shall be 
provided by the Supreme Court. 

4. Terms of the Supreme Court presided over by a single Justice of 
the Law Division for the trial of issues joined in or brought to the Law 
Division of the Supreme Court shall be held in the several counties at 
times fixed by the Supreme Court. Until so fixed such trial terms shall 
be held at the places and times now fixed by law for the holding of the 
Courts of Common Pleas in the several counties. 

5. The Supreme Court may provide by rule for the transfer of any 
cause or issue from the Law Division to the Chancery Division, or from 
the Chancery Division to the Law Division of the Supreme Court, and 
from the County Court to the Law Division or the Chancery Division of 
the Supreme Court, and for the giving of complete legal and equitable 
relief in any cause in the Court or division where it may be pending. 

6. Nothing herein contained shall prevent the alteration, by law, of 
any statutory power or jurisdiction conferred upon any Court or Judge 
since the adoption of the Constitution in the year one thousand eight hun- 
dred and forty-four, and nothing herein contained shall prevent the Legis- 
lature from conferring upon any inferior Court which may hereafter be 
established such power or jurisdiction as was exercised by or which may 
now be conferred upon the inferior Courts mentioned in Section I of 
Article VI of the Constitution of 1844. 


Section VI 


The County Courts shall have and exercise, in all cases within the 
county such original common law jurisdiction concurrent with the Su- 
preme Court, and such other jurisdiction heretofore exercised by Courts 
inferior to the Supreme Court and the Prerogative Court as may be pro- 
vided by law. The final judgments of the County Courts may be brought 
for review before the Supreme Court in the Appeals Division. Until 
otherwise provided, the jurisdiction heretofore exercised by the Courts 
of Common Pleas, Orphans’ Courts, Courts of Oyer and Terminer, 
Courts of Quarter Sessions, or by the judges thereof, shall be exercised 
by the County Courts pursuant to rules prescribed by the Supreme Court. 
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The Justices of the Law Division of the Supreme Court shall be ex- 
officio Judges of the County Courts. All other jurisdiction or authority 
now vested in any Court, Judge or Magistrate with jurisdiction inferior 
to the Courts in this section mentioned, and not superseded by this article, 
shall continue to be exercised by such Court, Judge or Magistrate until 
the Legislature shall otherwise provide. 


Section VII 


This amendment to the Constitution shall not cause the abatement of 
any suit or proceeding pending when it takes effect. The Supreme Court 
shall make such general and special rules and orders as may be necessary 
for the transfer of all suits and proceedings to the appropriate division or 
Court created by this amendment. Matters pending when this amendment 
takes effect shall be decided by the Judge or Judges to whom they were 
submitted, and the order, judgment or decree made or advised by said 
judge shall be entered as that of the division or Court to which the suit 
or proceeding shall have been transferred. 

Fifth—Strike out paragraphs 1, 2, 5 and 8 of Section II of Article 
VII; and substitute the following paragraphs in place of paragraphs | 
and 2, and change the numbers of the paragraphs following 5 to cor- 
respond : 

1. The Chief Justice of the Supreme Court, the President Justice of 
the Law Division, the Chancellor and the Associate Justices of the Su- 
preme Court shall be nominated by the Governor and appointed by him, 
with the advice and consent of the Senate. They shall not be less than 
thirty-five years of age, and shall have been practicing attorneys in the 
State for at least ten years. They shall hold office for the term of seven 
years; shall, at stated times, receive for their services a compensation 
which shall not be diminished during their term of office. The Chancellor 
and the Chief Justice of the Supreme Court, and the Vice-Chancellors 
and Associate Justices of the Supreme Court, in office when this amend- 
ment takes effect, shall be Justices of the Supreme Court until the ex- 
piration of their respective terms. 

The Circuit Court Judges in office when this amendment takes effect 
shall be continued in office with the powers of the Justices of the Supreme 
Court at the circuit until the expiration of their respective terms. They 
may hold the County Courts, subject to assignment by the Law Division 
of the Supreme Court. 

2. The Governor, by and with the advice and consent of the Senate, 
shall appoint one Judge of the County Court in each county, and such ad- 
ditional County Judge or Judges in any county as may be authorized by 
law. The County Judges may hold Court in any county subject to the 
control of the Supreme Court. The County Judges shall not be less than 
thirty years of age, and shall have been practicing attorneys in this State 
for at least five years. They shall hold office for the term of five years; 
shall at stated times receive for their services such compensation, which 
shall not be diminished during their term of office, as the Legislature in 
its discretion shall fix for each county, and they shall hold no other of- 
fice under the government of the State or of the United States, and shall 
not engage in practice of the law in the Courts of the county where they 
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hold Court during their term of office. The Judges of the Common Pleas 
in office when this amendment takes effect shall be the Judges of the 
County Courts until the expiration of their present terms. 

3. This amendment shall take effect on the first Monday in Feb- 
ruary, in the year next following its adoption by the people. 

4. The Legislature shall pass all laws necessary to carry into effect 
the provisions of the constitution and this amendment thereof. 


FOURTH AMENDMENT 


Strike out paragraph 7 of Section IV of Article IV, and insert in 
place thereof the following: 

Members of the Senate shall receive annually the sum of one 
thousand dollars, and members of the General Assembly shall receive an- 
nually the sum of ten hundred dollars during the time for which they 
shall have been elected and while they shall hold their office, and no other 
allowance or emolument, directly or indirectly, for any purpose whatever. 
The President of the Senate and the Speaker of the General Assembly 
shall, in virtue of their offices, receive an additional compensation, equal 
to one-third of their allowance as members. 


FIFTH AMENDMENT 


Strike out paragraph 3 of Section I, of Article IV, and insert in place 
thereof the following: 

3. Elections for members of the Senate and General Assembly shall 
be held every two years on the first Tuesday after the first Monday in 
November, beginning anno domini one thousand nine hundred and ten, 
and every second year thereafter ; and the two Houses shall meet separate- 
ly on the second Tuesday in January in each year, at which time of meet- 
ing the legislative year shall commence. 

Strike out paragraph I of Section II, Article IV, and insert in place 
thereof the following : 

1. The Senate shall be composed of one Senator from each county 
in the State, elected by the legal voters of the counties respectively, for 
four years. 

Strike out paragraph 2 of Section II, Article IV, and insert in place 
thereof the following: 

2. As soon as the Senate shall meet after the first election to be 
held in pursuance of this constitution they shall be divided by the Senate 
as equally as may be into two classes. The seats of the Senators of the 
first class shall be vacated at the expiration of the second year; of the 
second class, at the expiration of the fourth year; so that one class may 
be elected every second year and if vacancies happen, by resignation or 
otherwise, the persons elected to supply such vacancies shall be elected 
for the unexpired terms only; provided, that the Senators having the long- 
est period of time still to serve at the time of making said division shall 
be entitled to the longer terms. 

Strike out paragraph 1 of Section III, Article IV, and insert in place 
thereof the following: 

1. The General Assembly shall be composed of members elected by 
the legal voters of the counties, respectively, every second year, beginning 
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on the first Tuesday after the first Monday in November, anno domini one 
thousand nine hundred and ten, who shall be apportioned among the said 
counties as nearly as may be according to the number of their inhabitants. 
The Legislature shall, in the year one thousand nine hundred and ten, 
and at its first session after each United States decennial census hereafter, 
and not oftener, divide and arrange each county of this State into a dis- 
trict or districts for the election therein of a member or members of the 
General Assembly. Each Assembly district so constituted shall contain, 
as nearly as practicable, an equal number of inhabitants, and shall consist 
of convenient and contiguous territory in a compact form, but no county, 
or part thereof, shall be joined with any other county, or part thereof, in 
any such district; provided, that each county shall, at all times, be en- 
titled to at least one member, and the whole number of members to be 
chosen shall never exceed sixty. 

The Court of Last Resort, by whatever name known, is hereby in- 
vested with exclusive original jurisdiction and with full power, under 
such procedure as it may by rules prescribe, to review any division and 
arrangement made by the Legislature into Assembly districts of the coun- 
ties of this State for the purpose of determining whether such arrange- 
ment and division, or any part thereof, is in accordance or in conflict with 
this section as may be in conflict herewith, and, if in conflict herewith, to 
adjudge the same, or such part thereof, null and void. In case said Court 
shall determine such arrangement and division, or any part thereof, to be 
null and void the Legislature shall proceed to make a new arrangement 
and division, entire or partial, as the action of the Court may require. 

Strike out paragraph 3 of Article V and insert in place thereof the 
following : 

The Governor shall hold his office for four years, to commence at 
twelve o’clock noon on the third Tuesday of January next ensuing the 
election for Governor by the people, and to end at twelve o’clock noon on 
the third Tuesday of January four years thereafter; and he shall be in- 
capable of holding that office for four years next after his term of service 
shall have expired; and no appointment or nomination to office shall be 
made by the Governor during the last week of his said term. 

Strike out paragraph 6 of Section II, of Article VII, and insert in 
place thereof the following : 

6. Clerks and surrogates of counties shall be elected by the people 
of their respective counties at the elections for members of the General 
Assembly. They shall hold their offices for six years. 

Strike out paragraph 7 of Section II, Article VII, and insert in place 
thereof the following: 

7. Sheriffs and coronergy shall be elected by the people of their re- 
spective counties at the elections for members of the General Assembly, 
and shall hold their offices for four years, after which four years must 
elapse before they can be again capable of serving. Sheriffs shall an- 
nually renew their bonds. 

Add to Section II of Article VII three paragraphs, to be known as 
paragraphs 12, 13 and 14, to read as follows: 

12. All elections for Governor, members of the Senate and General 
Assembly, sheriffs, coroners, county clerks and surrogates of counties 
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and all other officers now or hereafter necessary to be chosen by the elec- 
tors of the whole State, or of any county thereof, shall be held every 
second year, on the first Tuesday after the first Monday in November, be- 
ginning anno domini one thousand nine hundred and ten. 

13. All elections for justices of the peace and all and any municipal 
officers, as distinguished from State and county officers as hereinbefore 
provided, now or hereafter necessary to be chosen by the electors of any 
city, borough, town, township, village or subdivision thereof, or any mu- 
nicipality of this State, except counties, shall be held every second year 
on the first Tuesday after the first Monday in November, beginning anno 
domini one thousand nine hundred and eleven. 

14. Except as herein provided with relation to the office of Senators, 
all officers filling any elective office at the time these amendments take 
effect shall continue in the exercise of the duties thereof according to their 
respective commissions or terms of office, and until their successors may 
be elected and qualified under the provisions of these amendments, and 
all officers whose terms of office would expire after these amendments 
take effect and prior to the election and qualification of their successors 
in office, at the election for the respective offices first held under the pro- 
visions of these amendments, shall continue in office until their successors 
can be elected and qualified, at the election for such office or offices to be 
held next after these amendments take effect, according to the provisions 
hereof. 

The Legislature shall pass all necessary laws to arrange the terms of 
office of all statutory elective officers so that said terms may be in har- 
mony with these amendments, and to carry into effect the provisions 
hereof. 

These amendments, if adopted, shall take effect and go into operation 
on the first day of February, in the year of our Lord one thousand nine 
hundred and ten. 





THE INNS OF COURT" 


The history of the Inns of Court is really a history of our profession. 
It is a history of the administration of British Justice. As you know, the 
Inns of Court are called the Honorable Societies of the Inner Temple, 
the Middle Temple, Lincoln’s Inn, and Gray’s Inn, and I hope to be able 
to show you that in their origin, in their antiquity, and in their traditions 
they live up to that title. 

I want also to show you, by reference to original documents, as far 
as possible, that we have as part of our traditions the traditions which 
have their roots in the Temple, where two of these Inns of Court are 
situated. 

It is not uninteresting to see how people take on their color from 
their environment, and sometimes they are able to give to a particular 


‘Address by the Honourable Geoffrey Lawrence, K.C., during the Annual Meet- 
ing of the Canadian Bar Association at Winnipeg in August, 1925, and published 
in the “Canadian Bar Review.” 
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place something of their spirit. I think that in the Inns of Court you will 
find that the legal profession have taken from the place where they have 
been for so many centuries something of the spirit of those who held it 
before them. 

They hold the Temple, not as an inheritance, they hold it directly 
after the Knights Templars, who as you know, were the founders of 
chivalry in Europe. I am not quite sure that the Knights Templars were 
devoted to learning, but I suspect they were devoted to education of a 
sort. They were certainly devoted to discipline, and they were devoted 
to hospitality, and the history of the Inns of Court will show you that 
the Societies of the Temple followed directly in those traditions which 
they inherited from the Knights Templars. 

In talking to you about this history, it is inevitable that I shall have 
to trouble you with some dates, which, however, are not uninteresting in 
view of their antiquity. 

The Temple Church was consecrated in 1185, and from that time 
onwards the Templars were there. When they were not at the Cru- 
sades they were training themselves for their knightly duties in the Temple, 
and extending knightly hospitality to the great ones of the world, and 1 
have no doubt to all and sundry. 

The origin of the lawyers’ connection with the Temple arose out of 
these circumstances. In 1254, Pope Innocent IV forbade the clergy, who 
were at that time the sole expounders of the law, to study the ancient 
customs of Great Britain. British men in those days, as in these, were 
just as tenacious of their ancient customs as are the people of Quebec 
to-day tenacious of their ancient law, for which I think every Britisher 
will respect them just as we respect our ancestors for their tenacity in 
refusing to be governed in those days long ago by the civil law. 

In 1292, Edward I granted a right of audience to certain laymen, 
only 140 in number, to be chosen from the whole of the counties. They 
were to promote and encourage the study of ancient municipal law by 
laymen. Those were the terms of the decree, and I could not help think- 
ing the other day, when I listened to Mr. Wickersham, in his most inter- 
esting address on the Codification of International Law, that in the Brit- 
ish common law we have an example which might be followed by inter- 
national lawyers, in the progress of international law in the future. After 
all, British common law has been built up by decisions in particular cases. 
It is not codified, and it depends upon the customs of the people, customs 
as interpreted by the Judges. In exactly the same way I submit to Mr. 
Wickersham that international law may in the future be built up by 
decisions upon particular cases, following the customs of the nations. 

In those days, the Court of Common Pleas, which alone had juris- 
diction in ordinary cases, was already situated at Westminster, and in 
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1307 the Order of the Knights Templars, which had aroused great 
jealousy on account very largely of the splendor of their entertainments, 
and for other reasons, was abolished, their quarters in the Temple were 
attainted, they were imprisoned and the property passed to the Earl of 
Lancaster. Almost immediately, at any rate by 1315, the lawyers were in 
occupation of the Temple, as lessees from the Earl of Lancaster. 

Lincoln’s Inn was founded in 1310, and Gray’s Inn was founded 
later in about 1518. 

I do not propose to trace out the history of Lincoln’s Inn or Gray’s 
Inn because, in the time at my disposal, I shall have enough to do to trace 
the history of the Temple. 

I want to refer you to a contemporary document which shows the 
occupation in those early days of the Temple by the lawyers. The King, 
in whose hands the Temple was at the time, had appointed the Mayor of 
London as the guardian of the Temple, and the Mayor appears to have 
been obstructing the lawyers in their access to the riverside. The King 
accordingly decreed :— 

“The King to the Mayor of London, his escheator in the same city. 
Since we have been given to understand that there ought to be a free 
passage through the Court of the new Temple at London to the River 
Thames, for our Justices, clerks, and others who may wish to pass by 
water to Westminster to transact their business, and that you keep the 
gate of the Temple shut by day, and so prevent those same Justices, clerks 
of ours, and other persons, from passing through the midst of the said 
Court to the waterside, whereby as well our own affairs as those of our 
people in general are oftentimes delayed, we command you that you keep 
the gate of the Temple open by day, so that our Justices, clerks, and other 
persons who wish to go by water to Westminster, may be able so to do 
by the way to which they have hitherto been accustomed.” 


That was in 1313, within a few years of the time that the Knights 
Templars had left the Temple. In 1333 we have it that the Justices of 
the Court of Common Pleas were made for the first time Knights, and 
those who had audience before them were admitted into a_ privileged 
brotherhood known as freres serjens or fratres servientes. Those orders 
were, I think, directly founded upon the example of the Knights Temp- 
lars. The Knights Templars had had a privileged brotherhood of gentle- 
men known as freres serjens or freres servientes, who lived with them 
in the Temple, and who served upon them, who dined in a hall by them- 
selves, and who were a privileged brotherhood. 

The coif which was used by the freres serjens of the Temple was 
the same as the coif of the freres serjens of the Knights Templars. The 
lawyers took over also from the Templars, in addition to their halls, their 
methods of discipline. Any lawyer who dissipated or behaved in a way 












i 





212 ‘ THE NEW JERSEY LAW JOURNAL 


which was not considered proper by his brethren was put out of com- 
mons, and the only other sanction was that he might be expelled from the 
society. 

There is an interesting thing that I ought to have mentioned about 
the coif, which was the head-gear worn by the freres serjens of the law- 
yers and the freres serjens of the Knights Templars, that it was said 
that it should never be taken off, “no, not in the King’s presence, though 
he be in talk with his Majesty.” 

It is interesting to look at an inquisition which was held on a claim 
by the Hospital of St. John, in 1340. We find that at that time the two 
halls which had been occupied by the Knights Templars and their freres 
serjens were in occupation by the lawyers. 

In 1381 the Temple was attacked by Wat Tyler, in the great rebel- 
lion of that time. It is said that Wat Tyler took the Temple and burned 
all the books of the learners of the law because he thought that by his 
revolution, and by burning the books of the learners of the law, he would 
put an end to law. That, I think, is an interesting reflection for us in 
these days when we have been so eloquently encouraged to uphold the law, 
to lead, if possible, and to withstand the forces of disorder. 

In about 1422, in the reign of Henry VI, the society of the Temple 
was severed into two societies of the Inner and Middle Temple. They 
had before been dining in these two halls, but it was found they were 
becoming too numerous and they had accordingly to be divided. They 
were divided into the Inner and Middle Temple. There is a most inter- 
esting description of them, about that time, by Sir John Fortescue, in 
his famous discourse, “De laudibus legum Angliz.” He tells us about 
the cost to students at that time, which seems to have been about 450 
pounds a year. He goes on in these words, after telling how the law 
was studied and how discipline was enforced in the Temple: ‘Quarrel- 
ing, insubordination and murmuring are unheard of; if a student dis- 
honors himself he is expelled the society; a punishment which is 
dreaded more than imprisonment and irons, for he who has been driven 
from one society is never admitted into any of the others; whence it hap- 
pens that there is a constant harmony amongst them, the greatest friend- 
ship, and a general freedom of conversation.” 

That state of affairs, as [think you will all agree with me, exists 
practically today. At any rate, there is the greatest friendship among us 
all. In the reign of Henry VIII, from about 1509, we find that the law- 
yers had no place apparently in which to meet the suitors except the 
church, and it is said in an ancient manuscript: “Item: they have no 
place to walk in, and talk and confer their learnings but in the church; 
which place all the terme times hath in it no more of quietnesse than the 
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parwyse of Pawles by occasion of the confluence and concourse of such 
as be suters in the lawe.” Apparently they lived in their chambers in 
those days and met their suitors in the round church, which you all know. 

In 1563, in the reign of Queen Elizabeth, the Middle Temple Hall, 
which all of you must have seen, was begun. At that time, or soon after 
that time, the arms which had been adopted by the Temple taken over 
from the Knights Templars, the lamb carrying the flag, was given up by 
the Inner Temple, and they adopted a winged horse, Pegasus. That was 
criticized by some antiquarians as being a breach of good taste on their 
part. But I think that distinctions of that sort are often registered in 
heraldry just as the arms of Canada contain distinctions and differences, 
the Maple Leaf, from the arms of Great Britain. 

Up to this time the lawyers had been in possession of the Temple, 
but they seemed to have had, in the way which lawyers so often have, no 
legal title to the property, and it was left for a Scotsman to complete that 
title for them by drawing their attention to it, and he applied for a grant 
in fee simple to himself. That stirred up the honorable societies, and 
they applied to King James I, and their title was then granted to them in 
fee simple, and they have held it from that time to this. 

There are one or two matters of discipline, rules which were laid 
down from time to time, which are rather entertaining. In 1522, in the 
reign of Henry VIII, the ancient game of “shoffe grote” or “slyp grote,” 
which you may not recognize is the game of “shove ha-penny,” perhaps 
it is unknown in Canada, but it is a game often played by boys at home, 
shoving the halfpenny along the table, was formally forbidden. 

In 1557, in the reign of Queen Mary, it was ordered that none under 
the rank of Knight should wear a beard of longer than three weeks’ 
growth. In 1603 it was laid down that none but gentlemen by descent 
might enter the Temple. We have probably progressed since then, and 
the law is now open to all, and certainly to all of nature’s gentlemen. 

In about that time there was a regulation as to dress which is rather 
amusing. It was ordered “that none of this society should thenceforth 
wear any great bryches in their hoses, made after the Dutch, Spanish, or 
Almon fashion; or lawnde upon their capp, or cut doublets, upon pain 
of 3s. 4d. forfaiture for the first default, and the second time to be 
expelled from the House. That no great ruff should be worn, nor any 
white color in doublets, or hoses. Nor any facing of doublets in gownes, 
but by such as were of the Bench. That no gentleman should walk in the 
streets in their cloaks, but in gownes. That no hat, or long or curled 
hayr be worn. Nor any gownes but such as were of a sad color.” 

In 1623 it was ordered by His Majesty King James, “that boots should 
be laid aside as ill-befitting gownesmen; for ‘boots and spurs,’ says His 
Majesty, ‘are the badges rather of roarers than of civil men, who should 
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use them only when they ride. Therefore we have made an example in 
our own Court that no boots shall come into our presence.’ ” 

They also set an example, an example which we have followed, of 
hospitality, and there are some interesting occasions of great hospitality 
in the Temple. They used to have annual Christmassings or revels 
which lasted for many days. At Christmas time, at the end of these 
revels, they used to end by what was called the “Hunt in the Hall,” when 
the huntsman came in with his horn, dragging in with him a cat, a fox, 
a purse-net, and nine or ten couple of hounds. The cat and the fox were 
both tied to the end of a staff, and were turned loose in the hall; they 
were hunted with the hounds amid the blowing of hunting horns, and were 
killed under the grate. 

In 1625 there was on the marriage of King Charles I with Queen 
Henrietta, a great masque which cost upward of 20,000 pounds given in 
the Temple, at which all the young gentlemen of the Temple danced 
before the King and Queen. The young Queen danced with the masquers 
herself and judged them as good dancers as ever she saw, and moreover 
was so delighted with the dances, masque, speeches and singing that she 
desired to see the whole thing acted over again, whereupon the Lord 
Mayor invited their Majesties and all the Inns of Court men into the 
city and entertained them with great state and magnificence at Merchant 
Taylor’s Hall. 

In Charles II’s reign he was entertained on his arrival in his royal 
barge at the bank of the Temple garden, and was proceeded up through 
what is now Inner Temple Garden to the Hall, where he was attended by 
gentlemen of the Temple, and waited upon by them in Hall, and he was 
so pleased with his entertainment that the same year he allowed his son 
the Duke of York to be enrolled or admitted as a Bencher of one of the 
Temples, I am not sure which, and I think from that day to this members 
of the Royal Family have always been members of one of the Honorable 
Societies of the Temple. 

The garden, as you remember, is celebrated by Shakespeare as being 
the place where the Wars of the Roses were originated. ‘The brawl 
to-day grown to this faction in the Temple Garden shall send between the 
Red Rose and the White a thousand souls to death and deadly night.” 

The last incident that I wanted to speak to you about in regard to 
the hospitality of the Temple was one in which the Lord Mayor of Lon- 
don was entertained at the Temple, but he arrived with somewhat indiffer- 
ent taste with his sword of office, and came into the Temple Hall with it 
drawn, which seems to have caused a very considerable disturbance. He 
complained about this disturbance, and an inquiry was ordered, where all 
good inquiries should be held, by the Privy Council, and the Privy Coun- 
cil having reported to His Majesty upon it, His Majesty allowed the 
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matter to stand over because he thought that the disturbance had arisen 
from the discourtesy of the Lord Mayor in carrying his sword within the 
Hall. 

As you know now the preliminary education of lawyers is done in, I 
won't say a perfunctory way, but the examinations are not the most seri- 
ous part of a lawyer’s education. In the old days they were more seri- 
ously carried out, and it seems to have taken very many years before a 
lawyer or barrister could possibly appear in Court. They were divided 
in those old days into benchers, utter barristers, inner barristers, and 
students. An utter barrister was a man who after many years of study 
was entitled to be heard in the moots which were held by the benchers, 
and I imagine that he had also audience in the Courts. The inner bar- 
risters were like juniors, entitled to assist the utter barristers, but appar- 
ently not to be heard. 





UNIFORM MARRIAGE AND DIVORCE LAWS’ 


The marriage and divorce laws of the United States, in their inhar- 
monious variety, bear some resemblance to a patchwork quilt—the dif- 
ference being that a patchwork quilt is designedly made that way while 
the marriage and divorce laws happen to be that way and through no 
design. The patchwork quilt is the work of one person or of numerous 
persons working under the direction of one person. The marriage and 
divorce laws are the work of something like forty-nine artisans working 
without a foreman and without a common plan. Incongruity is sought 
in one case and is inevitably attained in the other by the very system of 
the work. The patchwork quilt serves its purpose without any discom- 
fort. The body of the marriage and divorce laws have very dire results 
because of the very lack of harmony. 

Before discussing the remedy or what shall be done about it, let us 
understand the extent of the evil, and the underlying causes therefor. 

Marriage, usually referred to as an institution, is a civil contract, and 
as such became the subject of State legislation in every phase thereof. It 
has this difference from an ordinary contract into which men enter, that 
the parties thereto cannot terminate it at will, but it must be terminated 
by the sovereign State. Each State Legislature, as a State was formed, 
went about the business of fixing the marriage status of its citizens, ex- 
actly as it fixed contractual rights, without meeting on any common 
ground or starting from any common source, unless the somewhat remote 
ecclesiastical Courts of England may be regarded as a common source. 
Few States made any provision for the recognition of the status of citi- 


*This is a portion of a larger and well-considered article in the “Indiana 
Law Journal” by a lady, Mrs. Edward Franklin White. Its general purport we 
are glad to indorse.—EbiTor. 
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zens of other States, with reference to a marriage, or a divorce, any more 
than they did for the rights of adjoining land owners, except by a sort of 
gentleman’s agreement called comity between the States. 

And the regulations prescribed by the various States, each of them 
sovereign in their law making power, related to (1) the existence of the 
marital contract; (2) the qualifications for marriage; (3) the pre-requi- 
sites to a valid marriage; and (4) to the valid dissolution of the marriage. 
The making of the contract presupposed an agreement and the capacity 
of the parties to enter into the contract. The qualifications include not 
only the natural qualifications such as mental capacity, but certain arbi- 
trarily prescribed qualifications, such as age, race, relationship or physical 
condition. The pre-requisites to a valid marriage include the license, 
recording and solemnization; and the dissolution of the contract refers 
to the annulment of a void or voidable marriage, and divorce. 

With reference to every one of these conditions, forty-nine jurisdic- 
tions have forty-nine sets of laws. This would be of little moment if the 
citizens of one State always remained in that State, or if their removal 
therefrom was accompanied by expatriation, as in going to a foreign coun- 
try. But our constantly shifting population makes an altogether different 
problem, for we are citizens of the United States in whatsoever State we 
may reside. Fundamentally, this is wrong, for it is necessary to moral 
rectitude that a marriage in one State shall be regarded as a marriage in 
every other State. 

Nearly every State has declared that when certain conditions are ab- 
sent, a marriage shall be absolutely void, and has also declared certain 
other conditions essential, but that their absence should render the mar- 
riage voidable only. For example, an existing, undissolved marriage 
renders the marriage of either party thereto to another absolutely void 
without the necessity for legal proceedings to declare it void. But mar- 
riage without a license in a State in which a license to marry is required 
would render the contract merely voidable, and it would be necessary to 
annul the marriage by Court proceedings. 

As a general rule, the law of the domicil of the marriage, or the di- 
vorce, governs, yet there are certain conditions that make that general 
principle inapplicable in all cases. Marriages contracted by citizens of a 
State in violation of its laws are not always recognized in such States, 
though performed in another State. And divorces granted in disregard 
of the definite legal requirements of certain States are not recognized. 
There are at least five exceptions to the general rule that a marriage valid 
where it is contracted is valid everywhere, which may be briefly classified 
as follows: 

Polygamous marriages, incestuous marriages, marriages against the 
statutory policy of a State, marriage under the age of consent, and mar- 
riage to evade the laws of the State of domicil. 
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While it may be said that a State should have the right to fix its own 
qualifications for the entrance into any contract, yet when those qualifica- 
tions enter into the validity of the contract, and the contract creates the 
civil status of a married pair and their children, who may be citizens of 
one State today, and another tomorrow, it may be doubted whether the 
several States should have the right to create a status, or require qualifica- 
tions not recognized in every other State. A State may not so much as 
regulate the safety handholds on a box car, if that box car runs on a rail- 
road engaged in interstate commerce, because interstate commerce is one 
of the three things on which Congress may enact uniform laws for use 
in the States. The Courts have construed that right to legislate by Con- 
gress with reference to interstate commerce as exclusive. 

The contract of marriage should be a matter of interstate comity and 
commerce just as much as a contract for the sale of commodities, or 
freight rates, or white slave traffic. Citizens of the United States, when 
moving from State to State take their civil rights with them. A mar- 
ried pair should be able to take their civil status in one State to any other 
State, especially when that status establishes their position as upright 
citizens, instead of bigamists, or adulterers, and clothes their children 
with legitimacy instead of illegitimacy. 

But this is not true in the United States, and a married pair may find 
themselves law violators when they leave the situs of their marriage and 
travel to another State which does not recognize their marriage, or their 
divorce, or their re-marriage. To express it in a pun, their united state 
may not be recognized in all of the United States. The reason for this 
discrepancy is that every State has regarded the marriage status as a con- 
tract, which it is, and has, according to their local conditions and senti- 
ment, made differing qualifications for marriage essentials for validity 
and manner of solemnizing. They have made different conditions of 
divorce, different grades of divorce, different grounds for divorce—and 
worse than that, many States will not recognize a divorce granted in an- 
other State, or all marriages. This creates the utmost confusion and is 
followed by dire results. 

When discussing the necessity of a uniform marriage law, there is 
no particular necessity to discuss the insufficiency of the existing laws in 
the several States nor their failure to reach a high ethical standard. Bet- 
ter laws may be desirable, but it is not my province to set an exact goal 
for them to reach. Uniformity is the goal. But assuming that we all 
have standards of our own, it will be profitable and interesting to hear of 
the varying standards of States, and it will be an argument for the attain- 
ment of uniformity. 

These forty-nine laws agree on just two things—the prohibition of 
incestuous and bigamous marriages. The age requirements range all the 
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way from 14 years for the male and 12 for the female, up to 21 years for 
both male and female in five States. A marriage may be nullified for 
non-age in nearly every State, and many a party of high school students 
has ended in a ride across the line to another State to some Gretna Green 
where five or six couple are married, knowing that the marriage can be 
annulled when the lark is at an end. 

Most States provide that a license to marry shall be required, but all 
but nineteen States recognize as valid a common-law marriage, that is, one 
in which the parties, without license or solemnization, have lived together 
for years holding themselves out to the world as husband and wife. 
Seventeen of these States have specific enactments refusing to recognize 
the common-law marriage. As you know all marriages which are pro- 
hibited are not criminal, and scarcely any two States agree on what mar- 
riages shall be a criminal offense—with the exception as noted above that 
bigamous and incestuous marriages are criminal in all States. 

Among the vices of existing laws as measured by our mounting 
ideals, we may note the lack of registration of marriages in an easily ac- 
cessible record. Registration is an evidence of the family existence, of 
the birth and legitimacy of children, and is determinative of the rights of 
property. The record in many States, as returned to the State Board 
of Health, is simply a recital of the number of marriages and divorces, 
but not of the parties thereto. 

Another grave evil is the lack of publicity given to the application 
for license, and to the lax enforcement of license requirements. One of 
the chief objects to be sought in license requirements is the protection of 
the woman, and if a license may be granted in any county on false state- 
ments by any one concerning the qualifications of the woman, and the 
marriage may take place immediately, there is absolutely no protection 
for the girl who may be under age, and no remedy to her friends or rela- 
tives until the mischief is done. A very few States require some time to 
elapse between the application for license and its issuance; and this tends 
to thwart the evil. 

In many States the qualifications of good health, mental fitness, finan- 
cial independence (at least one remove from pauperism) and absence of 
relationship are not insisted upon. If those subject to transmissible dis- 
eases or epilepsy intermarry, they are going to produce diseased chil- 
dren; if mental defectives or first cousins intermarry they are going to 
produce mental defectives; if paupers are permitted to marry they are 
going to add to the number of public dependents. Paupers are forbidden 
to marry only in Maine, Delaware, Indiana, and Pennsylvania. 

First cousins are not prohibited to marry in many States, and the 
records of institutions for the deaf, and for the feeble-minded show that 
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the great majority of the inmates are the offspring of the marriage of first 
cousins. 

Not all States require witnesses to the contract of marriage, but these 
same States would absolutely require that if a man were to attempt to 
transfer property by will he must have two witnesses. Only three of the 
New England States require witnesses; North Carolina is the only South 
Atlantic State and Louisiana the only Southern State. In the West and 
Middle West, the rule is to require witnesses, but Indiana, Ohio, Iowa, 
Missouri and Idaho are exceptions. 

Regardless of any idea of superiority or inferiority of the races, inter- 
marriage between races is a very proper subject of legislation and prohi- 
bition. It was a part of the Divine plan of the Universe to create sepa- 
rate races and to keep them separate, as they have been in all ages and 
countries down to the time of the introduction of slavery into America. 
Nineteen States now permit the legal marriage of the blacks and whites, 
but all Southern States prohibit these miscegenetic marriages. The States 
which prohibit the marriage to a white person of one having one-eighth 
of negro blood, as many do, would, if their laws also contained a comity 
provision, be compelled to recognize such a marriage in their State, if 
performed in another State. On the contrary such inter-marriage is crim- 
inal in eleven States, and they would be thrown into jail on crossing the 
border into such States. 

The ages at which children may marry range upward from 12 for the 
girl and 14 for the boy through 12 and 15, 13 and 14, 14 and 16, 14 and 
18, to the legal marriageable age, without consent of parents of 16 and 16 
in Tennessee, 16 and 18 in New Hampshire and 16 and 21 in Maryland. 
I am glad to record that the majority of States require them to have 
reached the ages of 18 and 21 before legal marriage without the consent of 
parents may be entered upon. 

Seventeen States fix no marriageable age, but in nine of these the 
ecclesiastical or common-law ages of 12 for girls and 14 for boys have 
been formally recognized. And think of the inconsistency of saying that 
a boy of 14 is of sufficient capacity to determine his life history, but not 
of sufficient capacity by seven years to execute a valid deed to a home he 
might own, or contract for his household supplies. It is intolerable to 
think that in many States children of 12 and 14 may legally marry, when 
they have the consent of parents or guardians. Such consent may be given 
by one who is himself without moral responsibility or mental capacity. 

If a husband of 14 or 15 should come into the State of Indiana for 
instance, he would find himself within the compulsory school age of the 
State, and subject to the laws for the protection of children, including 
municipal curfew laws. He could only obtain employment by the per- 
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mission of the school authorities, and no employer could hire him unless 
he produced his school certificate. 

Another vice in many States is insufficient penalties which will insure 
the strict enforcement of what good laws they do have. Stiff penalties 
should be laid for false statements by the applicants for a license or by 
any one in their behalf; for failure of the marriage license clerk to re- 
quire full proof of all necessary qualifications, and for the issuance of a 
license with knowledge of a legal impediment to marriage, and for the 
solemnization of a marriage with such knowledge or without sufficient 
authorization, by law or by the license. 

The situation with reference to divorce is exactly the same. No two 
States are alike in the grounds for divorce, and many States are strict 
in not recognizing divorces granted in other States, especially when so 
obtained in evasion of the laws of the domicil. At least eight States 
refuse to recognize divorces granted in other States in evasion of their 
laws. The grounds for divorce range from none in South Carolina and 
one in New York, up to fourteen in New Hampshire. Washington goes 
a step further, for in addition to the named grounds, divorce may be 
granted for any cause which the Court deems sufficient. 

The matter of notice to the respondent is a very important factor 
in extraterritorial divorces. A divorce obtained within the borders of a 
State upon slight proof of a six-months residence, upon notice by publica- 
tion, is not recognized in many States and should not be recognized. De- 
cisions by the highest Courts of New York have maintained that that is 
the criterion of the “full faith and credit” clause of the Constitution that 
a decree of divorce to be given full credit in another State must be granted 
after jurisdiction obtained of the parties, and that jurisdiction is not 
acquired by publication. 

The outstanding evil of the divorce laws is that they carry no speed 
limit. We fix a speed limit on automobiles to avoid wrecking lives. Why 
not on divorce? The opportunity for immediate remarriage frequently 
conduces to divorce. A few States have provided a waiting time, a cool- 
ing time, by providing that no decree of divorce shall be absolute, but 
shall remain interlocutory for one year. During this year neither party 
may marry again, and if the parties decide to resume the marital state 
they may do so without further action by the Court, except to dismiss the 


proceedings. 
[Here the author of the article gives apt illustrations of divorce 


cases in various State Courts, and, as to remedies, says the following in 
part]: 

To my mind, there are just two ways to remedy the condition above 
described, the enactment of the same identical law in every State in the 
Union, or the enactment of one law by Congress covering so much of the 
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subject as is necessary to be uniform. Which is easiest to do? Which is 
the most practical ? 

Merely amending our laws and making them reach higher ideals 
would not be a solution, for we would still have the diversity. 

Recognition in one State of marriages or divorces in other States is 
not a feasible solution of the difficulty, for that would render almost 
meaningless the legislation on such relationships in any one State, and 
make of equal sanctity in each State the legislation on the same subject 
of every other State. 

Taking into consideration all the details and difficulties, the national 
law is the only feasible way to reach results. It is not necessary that it 
be enforced by Federal Courts, but its enforcement may be placed in 
State Courts. 





SUGGESTED CRIME REMEDIES' 


That remedies are needed if we are to successfully combat the 
increased crime cannot be denied, but the remedies offered are many 
and varied. My experience on the Bench and study of crime have en- 
abled me to arrive at certain conclusions which may be of interest to 
you. However, in order that you may the better weigh them I will 
try briefly to put you in possession of the facts, or some of them 
upon which they are based. 

The Court over which I had the honor to preside is known as the 
Court of Common Pleas, and it is to be doubted whether its variety 
of jurisdiction can be equalled in any State Court. The Judge of the 
Court of Common Pleas, besides being Judge of that Court is Judge 
of the Oyer & Terminer, Quarter Sessions, Special Sessions, Naturali- 
zation and Orphans’ Court. Such Courts possess jurisdiction over all 
crime from assault and battery to murder; all matters effecting the 
estates of decedents, minors and lunatics; election and naturalization 
matters; workmen’s compensation cases and civil issues. For two 
weeks criminal cases are tried with juries and in the third week, Mon- 
day is sentence day, Tuesday and Wednesday are taken up with civil, 
workmen’s compensation, Orphans’ Court and similar matters, Thurs- 
day with criminal cases without juries and Friday with Orphans’ 
Court and miscellaneous motions. 

I have often wondered as I sat on the Bench whether the jury 
and audience in observing the rulings of the Judge on objections and 
motions of counsel think the Judge’s rulings represent his personal 


*An address by former Judge Fred G. Stickel, Jr., of Newark, delivered before 
the Schoolmen’s Club of New York City, and elsewhere. It does not include vari- 
ous offhand remarks on certain cases, as they were outside of the prepared 
address.—EpirTor. 
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beliefs and judgments always as to what the rulings should be. I hope 
they do not, for, if so, they must, on occasion at least, wonder at his 
judgment or lack of it. The rulings merely represent his application 
to the facts of the law as laid down for him by the Legislature and 
higher Courts, and frequently, had he the making of the law, he 
would not make it as he is required to apply it. But uniformity and 
precedent govern him and he may only apply the law. 

Under our statute as to murder the jury determines the punish- 
ment as well as the degree of guilt. The result has been, until recent- 
ly at least, that only in the most barbaric cases has the death penalty 
been recommended by the jury. 

Every safeguard is thrown around a man accused of crime. If 
complained against he has the benefit of the screening process in the 
Police and Magistrates Court; the hearing there. He cannot, if he 
should be held for the grand jury, be tried on the accusation against 
him without his consent, except he is first indicted by a grand jury 
composed of twenty-three laymen. He cannot then be tried except 
before a jury of twelve men unless he waives a jury trial and the 
twelve men be unanimous as to his guilt before he can be sentenced. 
He is presumed to be innocent until the State proves him guilty be- 
yond a reasonable doubt. He cannot be compelled to testify against 
himself. He is entitled to have counsel assigned to defend him if un- 
able himself to procure counsel. He has the benefit of rules of law 
and evidence designed to get at the facts while excluding hearsay and 
irrelevant matter which might prejudice or prolong the issue. 

He has the benefit of the careful written investigation by the Pro- 
bation Office, a report containing the statements of the witnesses for 
the State and for the defense, any recommendations which the de- 
fendant cares to submit, his past record, whether good or bad, his 
home conditions and surroundings, anything and everything that will 
help get at the underlying reasons for the crime and the excuses 
therefor, if any. 

He has the benefit of the investigation initiated by the Judge 
wherever he has a doubt as to the defendant’s guilt, or when, perhaps, 
the prisoner has sought a further i inquiry or investigation; and I have 
often spent days and weeks making inquiries before reaching that 
state of conviction that would enable me to sentence. I remember a 
case in which I was pretty well convinced that the defendant was in- 
nocent, although the jury had found otherwise. I felt the only way 
to get at the truth was to sentence the particular defendant and his al- 
leged co-defendant at once and severely; then the real culprit might 
thereby become conscience-stricken and talk. I sentenced. The real 
culprit confessed and the man he accused was finally arrested, tried 
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and convicted, although he denied his guilt and sought to blame the 
man I believed to be innocent. I spent days seeking to get the truth 
and eventually bringing all parties together, as I could not at a trial 
secure a confession from the real man and release the innocent one. 

I recall another case which received a good deal of newspaper no- 
toriety. The one man was palpably guilty. The other, although he 
had pleaded non vult to the charge, was in my judgment not guilty, 
and when my investigation showed beyond a doubt that whatever he 
had done was done in aid of the police to capture the real culprit with 
whom he had originally planned to commit the crime, I set aside his 
plea of non vult, permitted him to enter a plea of not guilty and then 
dismissed the case. 

The defendant has the benefit of the Court’s study of and prayer- 
ful consideration of the case. The files are taken home on the Satur- 
day before the Monday upon which the sentences, so as to calmly and 
unhurriedly read and consider the issues involved. Then on Monday 
in open Court every one is heard who has anything to say for or 
against the prisoner, while later and in chambers the defendant is 
given the benefit of a personal interview and the opportunity to plead 
his own cause. 

And last, but not least, the defendant after the sentence has a right 
of appeal to the superior Courts, where the greatest of care is exer- 
cised in examining the rulings of the Judge and the conduct of the 
trial by the Judge, to determine whether error in law harmful to the 
defendant has been committed, until it has come to be jocularly said 
that in the lower Court the prisoner is tried and in the upper Courts 
the Judge is tried. 

Consequently, with all these safeguards, when an offender finally 
reaches the custodial agency a fair presumption should exist that he 
is really guilty and deserving of his punishment, his personal state- 
ments and views to the contrary notwithstanding. And, if there 
should be any serious question about it, the Judge, on proof of mistake, 
may change his sentence within six months from its imposition, while 
the Court of Pardons, purely as a matter of grace and mercy and 
whether or not a mistake has been made or good reasons given for a 
change in sentence, may suspend or modify the sentence at any time. 

But you ask, the defendant being guilty, what is the mental at- 
titude of the Judge in determining upon the sentence? A fair ques- 
tion. To me there are always two considerations struggling for su- 
premacy in any sentence: one, the duty of the Judge to the individual, 
the duty to impose a sentence that will help restore the individual to 
right citizenship, and, another, the duty to impose a sentence that will 
protect society and deter others from committing crime. The first 
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consideration receives the greater attention, so that where the crime 
is not too serious, like ordinary larceny, embezzlement, false pretenses, 
assault and battery and similar offenses, and the accused is a first of- 
fender, he almost always gets his chance to make good; that 1s, 1s 
placed upon probation, provided the home conditions are cooperative- 
ly good, where I am happy to say the percentage of complete recov- 
eries is very high. But there are crimes of so grave a nature that, 
whether committed by a first offender or not, the duty to protect so- 
ciety must be given first consideration; and so persons who commit 
burglary, highway robbery, or assault upon children and offenses of 
this major character, always, so far as Il was concerned, were sen- 
tenced to prison. It may be that the particular burglar, or robber, or 
child abuser has learned his lesson; would never do wrong again. 
It may be that he would succeed on probation, but his crime is of so 
shocking a character that the duty to the individual must be subordi- 
nated to the duty to society, punishment administered and no chances 
taken 

It must be realized that it is largely through sentences that the 
community judges its Criminal Courts, and, as it is highly important 
that the people have faith not only in the integrity of the Courts but 
in their ability and willingness to protect them from violators of law, 
every effort should be made to create and maintain that faith. And it 
cannot be maintained unless a careful balance is kept between the 
two duties to which I have referred. For instance, can you imagine a 
Court retaining the confidence of the people that with any degree of 
frequency should fine or place on probation a burglar, a robber, one 
who invades a home and destroys it or a child abuser? There might 
be every reason to believe that the offender in each instance would 
make good, never repeat his crime, but the price of his rehabilitation 
(the undermining of the faith in the Court) would be too costly 
price to pay. 

It must not be lost sight of that we have a group among us, both 
foreign and native born, who, with little respect for law, morals, 
der, misunderstand leniency, mistake it for weakness, or influence; a 
class which 1s impressed by but one thing, punishment, expeditiously 
imposed. Probation to that type, in their own parlance, simply means 
that they have “beat the case.” And then there is the genuine criminal 
group, the deliberate criminal, ofttimes clever, plausible; he, too, mis- 
erstands leniency and fears only punishment. To control these 


groups | am almost persuaded that the sentencing agency could well 
be vested with power in its discretion to sentence to the whipping post 
na proper case. In other words, while giving the bulk of considera- 
tion to the duty to rehabilitate the erring one, let us not forget the 
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duty to society; let us not permit sentiment and sympathy to over- 
ride judgment and practical necessity ; let us not coddle the individual 
at the expense of society as a whole. For instance, while I appre- 
ciate the value of educating the prisoner, the necessity of giving him 
clean, sanitary surroundings and some recreation; while I can under- 
stand the viewpoint of those who urge moving pictures and other 
forms of amusement to relieve the tedium of prison life; while I real- 
ize how useful the various mental tests are which are a part of our 
custodial care of the prisoner; while I appreciate, realize and under- 
stand all this, | most strongly urge that we keep ever in mind the 
needs and welfare of the family, whom the irresponsible prisoner 
foists upon society when his shortcomings bring him to judgment, I 
must strongly urge that, before alleviating too much the natural re- 
sults of the prisoner’s wrong, we work out a careful, comprehensive 
system of caring for the innocent victims of his irresponsibility. All 
too often it is the family that is punished rather than the offender. He 
is deprived of his liberty, ’tis true, but he is assured of food and lodg- 
ing, is protected from the elements, reading material is accessible, and 
moving pictures and other forms of amusement and recreation are 
his; forms of amusement and recreation frequently unavailable or un- 
availed of outside the prison; while his family, possessed of the liber- 
ty denied him, often lacks sufficient food or proper lodging, depends 
upon charity, and rarely, if ever, has any form of amusement or recrea- 
tion. 

We should do everything in our power to safeguard the welfare 
of those innocent sufferers of their loved one’s wrongdoing; every- 
thing in our power to see that they are cared for and protected before 
we go too far in relieving and alleviating the effects of incarceration. 

Something has been done and much is being done to this end, 
but we must renew our efforts and at once to work out a systematic, 
comprehensive plan, whereby the prisoner may work and work hard 
to save that little family outside. Fifty cents a day, and that only part 
of the time (which is the maximum now paid) will not go far toward 
accomplishing the desired result. I realize the difficulties of the prob- 
lem, but long steps towards the solution have been taken in other 
States and we might well profit by such experience. 

Many an offender escapes imprisonment, or receives a lighter 
sentence, or, being sentenced, secures a pardon, because of family 
needs and conditions, and the serious offender is rarely without num- 
erous dependents. 

How wonderful such a system would be for the treatment of 
deserters! The man who deserts his wife and children and leaves 
them without the necessities of life is the greatest of criminals. The 
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thief takes only property, something replaceable, but the child deserter 
robs his innocent offspring of things irreplaceable—the protection of 
parenthood, opportunities in life; ofttimes bring about situations 
where the child drifts into trouble and the Courts, destroys the home, 
makes a drudge and a wreck of a struggling mother striving to do her 
duty and that of the absconding parent. The proper treatment for 
such an irresponsible individual would be, first, a period spent in the 
stocks, and then a larger period behind the bars in a real workhouse, 
working for that deserted, neglected family. But as it is the crime is 
not even seriously regarded. The man deserts and, if the wife locates 
him he may after a time be brought back and then, if convicted, or 
he pleads, is placed on probation, because if sent to jail the family re- 
ceive no support, and, if a bond is exacted, more often than not he 
goes to jail for lack of it. Such treatment of this class of crime does 
not deter, does not inspire, fear of consequences; the suggested treat- 
ment would deter, would inspire the requisite fear. 

Too much sympathy is wasted upon vicious criminals by well- 
meaning people, and it does seem that when and if all of the fore- 
going is realized there ought to arise in the minds of those consider- 
ing a prisoner’s case a fair presumption of guilt, instead of, as too fre- 
quently happens, an unreasoning acceptance of unsupported protesta- 
tions of innocence, and a consequent extension of sympathy and effort 
to get the “poor fellow” out. It does seem that when and if the fore- 
going is realized at least as much sympathy might be extended to the 
injured party and his loved ones as to the cowardly outlaw of society 
and his loved ones. 

And this brings me to the first of my recommendations. 

1. The enactment of legislation, where necessary, and the sup- 
plying of additional facilities, where necessary, designed: (a) to do 
away with the technical and, from the standpoint of getting at the 
merits of a criminal issue, hampering rules of evidence; (b) eliminating 
causes of delay in bringing offenders to trial; (c) simplifying the pro- 
cedure and increasing the power and responsibility of the trial Judge, 
all in the interest of swift and sure justice. New Jersey is justly 
famed for the expeditious digposal of its criminal cases by its trial 
Courts and not many changes would be required here. 

2. The elimination of the double right of appeal and the limiting 
i 


of all appeals so as to prevent delay appeals; that is, those in which 
no merit exists, but which are pursued simply to delay the enforce- 
ment of the sentence. In New Jersey and in some other States two 
appeals are allowed. In New Jersey they are, first, to the Supreme 
Court and then to the Court of Errors and Appeals, when the trial is 
held by the County Court. These upper Courts are crowded with 
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work, and it is almost impossible for even a most unmeritorious appeal 
to be considered and disposed of by these Courts within a year. I re- 
call distinctly, among other cases which came before me while Com- 
mon Pleas Judge of Essex county, a case in the trial of which not a 
single exception was taken, and yet with successive appeals to the 
Supreme and Court of Errors the enforcement of the sentence im- 
posed was delayed a year or more, despite the fact that the Supreme 
Court had firmly and in unmincing language indicated the utter lack 
of merit in the appeal. If but one right of appeal existed and that toa 
criminal branch of an Appellate Court, or to a specially created appel- 
late Criminal Court always open for appeals, so that an appeal might 
be heard and disposed of in from three to six months as in England, 
and if appeals with the right to bail pending the appeal were limited 
to those in which some reviewing authority first found reasonable 
probability of serious error in the trial Court, the swift and sure pun- 
ishment, which is all your gunman fears, would soon be here. In New 
Jersey constitutional amendments might be necessary to adequately 
accomplish the foregoing. A plan like this was once submitted to 
the Legislature and rejected, but some such plan must be adopted if 
the desired result is to be reached. 

3. No pardon or parole to be granted by any agency until after 
public hearing had and due notice to the Prosecutor and sentencing 
Judge, and to the complainant or persons injured by the offender, and 
then not unless it clearly appears that some mistake has been made 
or abuse of power indulged in. No offender whose application for 
pardon or parole is worthy of consideration will fear the same pitiless 
publicity in the hearing of his application as that required in his orig- 
inal trial, and in view of all that must happen before an offender 
finally begins his sentence, as hereinbefore detailed, it is not unfair 
when he applies for a pardon to at least presume his guilt, and not to 
seek to retry the case merely because of the defendant’s natural in- 
sistment of innocence, and then pardon or parole upon an equally 
natural promise of reform. Many a police officer, Prosecutor and 
Judge throughout our land meets, freed and at liberty long before the 
expiration of their terms, offenders, murderers included, whom they in 
the performance of their duty helped to punish. 

4. Enact the necessary legislation and take the required steps to 
compel prisoners, particularly wife and child deserters, to work to 
make articles for State use or in a State-use system, and to be paid 
sufficient to take care of the prisoners’ dependents. The prisoner has 
food, shelter, books and often entertainment, while outside his depend- 
ents frequently lack all. Let society take care systematically and ade- 
quately of such dependents before devoting too much attention to 
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those who have wronged their own and society. The worst offender 
is by no means the man with a small family; on the contrary, the re- 
verse is more apt to be the case. 

But do not imagine that the adoption of these recommendations 
would end our lawlessness. It would materially check it, affecting 
particularly, as these changes would, the vicious, confirmed profes- 
sional and influential criminal. But much of our crime is committed 
by the amateur, the non-professional, the junior as it were. Improve- 
ment in our trial and parole machinery and practice would help to les- 
sen crime among this group, but not materially for the reason for 
their crime lies deeper than defective trial and parole machinery. 
Some of it is due to subnormality, mental deficiency. This can be 
combatted; is to some extent being combatted by medical examina- 
tions in our schools and in our Courts, and much more can be done 
along these lines. To me the underlying cause for most of our junior 
crime is due not so much to bad heads as to bad hearts and poor en- 
vironment, poor home environment. I do not mean by this that no 
good can come out of a bad home, or vice versa, but I do mean that 
a healthy environment, with some old-fashioned discipline and ideals 
will do much to keep our young out of the Courts, while the modern, 
materialistic, go-as-you-please, irreligious, money- and pleasure-mad 
environment cannot help but bear abnormal fruit. 


AN APPRAISAL OF ENGLISH PROCEDURE’ 





1. PREPARATORY WorRK 

[he large body of English procedural law which deals with the pre- 
liminary preparation, inspection and arrangement of cases performs tw 
major functions. It first provides a mechanism for the early segregation 
and prompt decision of those classes of cases which require either no 
formal trial or a restricted trial of a specialized kind, and, second, it sub- 
jects the remaining cases, which must be tried in due course, to a severe 
process of disclosure and discovery before they are placed upon the trial 
cause list. Cases calling forgsummary judgments and declarations of 
rights are in this way withdrawn from the regular dockets, permitting 
them to go forward very rapidly under appropriate special proceedings, 
and, at the same time, freeing the regular dockets from much congestion 
and delay. And the regular dockets themselves, because of the prelimi- 
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niry discovery which forces each party to lay most of his cards upon the 
table, are tried with remarkable speed and accuracy. 

Summary Judgments —Summary judgment procedure, in essence, is 
nothing but a process for the prompt collection of debts. It was never 
employed by the common law Courts, because they developed all their 
rules of procedure, as mere by-products of controversial litigation, and 
such litigation is not adapted for collecting debts. Machinery for that 
purpose must provide a test to determine that the plaintiff has a debt and 
not a controverted claim, and a means for getting an immediate judgment 
without the expense and delay of a trial. The English practice does both 
of these things with neatness and dispatch. 

The creditor issues a summons with a description of the debt en- 
dorsed upon it, files an affidavit of the truth of his claim and of his belief 
that there is no defense, and upon that showing, without pleadings and 
without the aid of counsel, he may bring the debtor before a High Court 
Master on four days’ notice to show cause why a summary judgment 
should not be forthwith rendered against him. The burden is thus placed 
upon the debtor to satisfy the Master, by convincing proofs, that he ought 
to be given the right to litigate the claim. No formal gesture, such as 
the affidavit of merits so often provided for in our summary judgment 
acts, will suffice. The Masters want solid assurances, and sham defenses 
are ruthlessly rejected. Under the skillful hands of the Master these 
cases are disposed of very rapidly, five or ten minutes being usually 
enough. Very large judgments, running into thousands or even millions 
of dollars, are constantly being rendered in this summary way. 

The immense value of the practice is indicated by its wide use. In 
the year 1924, for example, there were 6,773 summary judgments ren- 
dered by the Masters of the King’s Bench Division, as compared with 
1,546 judgments entered by the Judges after trial of issues. That means 
that by this device the trial dockets were relieved of 80 per cent. of the 
cases which would otherwise have come before the Courts for formal 
trial, and that claimants in all those cases got their judgments in as many 
days as it would have required months through ordinary litigation in the 
Courts. 

Declarations of Rights —Declarations of rights are not made in this 
summary way, but applications for them present limited issues, often 
largely of law, which can be disposed of in much less time than cases 
brought in the ordinary way. Most of these cases ask for the construc- 
tion of deeds, wills, contracts or other written instruments, statutes or 
governmental orders. 

The practice enables parties to bring questions before the Courts for 
determination at an early period in the controversy, when few compli- 
cations have arisen, and when the adjudication of a simple issue of con- 
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struction may save parties from doing acts and committing themselves to 
courses of conduct which may afterward be very difficult to deal with. At 
this stage no damages have yet been suffered, no steps have been taken 
which will have to be retraced, and no rights of third parties have inter- 
vened. Taken in time, the controversy may be kept within very nar- 
row limits, and the decision will almost amount to an amicable adjustment 
under the advice of the Court. Legal conflicts between individuals are 
evidences of social friction, and a wise government will be anxious to 
offer a remedy at the earliest possible moment. 

The service rendered by the Courts under the declaratory judgment 
practice is quite analogous to that rendered by modern hospitals which 
diagnose and treat diseases in their incipient stages and thereby prevent 
the development of more dangerous conditions. 

So useful and effective has this practice become in England that sev- 
eral Judges of the High Court are frequently engaged simultaneously in 
making declarations of rights, and the size of the dockets which they 
dispose of is eloquent testimony of the speed with which the work can 
be done. 

The procedure by which English Courts administer both summary 
and declaratory relief has begun to simulate a general interest in the 
United States. Notwithstanding the unfortunate experience of Michigan, 
whose Supreme Court announced the extraordinary doctrine that declar- 
ing the rights of parties is not a judicial function, a constantly growing 
number of States—no less than eighteen at the present time—are employ- 
ing the declaratory judgment procedure, and the American Bar Associa- 
tion is urging similar legislation by Congress. Summary judgments have 
not yet made so persuasive an appeal, but New York and New Jersey have 
both adopted the very effective provisions of the English practice. In a 
land where time-saving devices are valued as highly as in this country, an 
adequate means for the prompt collection of debts through judicial 
processes can not be indefinitely deferred, and the English summary 
judgment ought to prove as useful to us as the declaration of rights. 

Disclosure and Discovery.—Having eliminated from the trial docket 
the cases calling for summary and declaratory judgments, the next prob- 
lem is to provide the parties té the cases which must be regularly tried 
with all the information which is necessary to enable them to prepare for 
trial. Instead of conniving at the instinctive desire of counsel to keep 
his adversary as far as possible in the dark, lest by obtaining information 
he should become more formidable, the English rules provide for the most 
thorough disclosure and discovery. 

Discovery is one of the primary titles in the books on English pro- 
cedure. From a minor doctrine in the Chancery practice, it has grown 
into a controlling principle embracing all litigation in the High Court. 
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Practically every case, commenced in the ordinary way, is sent at once to 
a Master on a summons for directions, who makes an order mapping 
out the course which it is to follow, and the main purpose of this order 
is to specify and direct the discovery which must be made forthwith. 

If there are facts which either party believes will not be actually dis- 
puted, although formally in issue, and which he wishes to avoid the ex- 
pense of proving, he may have an order calling upon his adversary to 
admit them. Unreasonable refusal to make such admission will load the 
cost of proof, after it has been successfully produced, upon the party 
who refused to admit. The practice is admirable, for such admission not 
only saves expense to the parties but saves the time of the Courts in hear- 
ing proofs. 

If there are matters regarding which either party wishes to obtain 
information from the other, he may have an order allowing him to put 
interrogatories which must be answered under oath. 

And most important of all, each party is entitled, almost as a matter 
of course, to an order requiring the other party to furnish a sworn list of 
all the documents—whether admissable in evidence or not—which he now 
has, or ever has had, in his possession, relating to the matter involved in 
the suit. This list must embrace everything in writing or printing capa- 
ble of being read. It must be set forth in two schedules. The first must 
contain all the documents that are in the possession or power of the depon- 
ent, and must be subdivided into those which he is willing to produce and 
those which he is not willing to produce; the second must contain all the 
documents no longer in the deponent’s possession, with a statement as to 
what became of them and in whose possession they now are. Upon the 
receipt of this list the party usually gives notice in writing to produce 
such documents as he wishes to inspect, and within a few days, subject to 
the possibility of an argument regarding the documents not willingly 
produced by this simple and effective means, each party is supplied with 
copies of all the documents which he is entitled to inspect and which are 
known to be in existence bearing upon the case. 

There is nothing in the English Court system which proceeds under 
such speed and pressure as a hearing before a Master on a summons for 
directions. The solicitors are not allowed the luxury of a seat, but stand 
at a sort of high desk before the Master, and are hardly given time to 
gather up their papers before the next group of solicitors has crowded 
forward to take their place. Each of the Masters has a docket of sixteen 
or eighteen cases per hour, and he usually finishes the list on time. The 
summons for directions, by which the vast scheme of discovery is largely 
administered, is thus a tremendously efficient instrument. 

It is of course impossible to determine how much Court time is saved 
by these preliminary admissions, answers to interrogatories, and disclos- 
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ures of documents, but an observer who compares the time used in an 
English trial with that ordinarily consumed by a smiliar trial in the United 
States, and notes the points at which speed is secured by reason of prior 
discovery, might perhaps estimate a fifty per cent. saving. With the facts 
on each side mutually understood by both parties when the trial opens, 
leading questions no longer become objectionable on many features of the 
case, and the witness is brought at once to the point in controversy with 
no waste of time over formal preliminaries; the necessity for cross- 
examination is greatly reduced, and it is frequently omitted altogether ; 
the formal introduction of evidence is largely dispensed with, for complete 
typewritten sets of copies of the documents previously inspected are al- 
ready in the hands of the Judge and of counsel on each side when the 
trial begins, and they are usually introduced by consent; formal admis- 
sions of facts and answers to interrogatories eliminate entirely many fea- 
tures of the case which with us would call for extensive proof. With 
the element of surprise largely out of the case at the opening of the trial, 
there is no occasion for that elaborate maneuvering for advantage, that 
vigilant and tireless eagerness to insist upon every objection, with which 
we are so familiar, and which not only prolongs and complicates the trial, 
but helps to make the outcome of an American lawsuit turn as much upon 
the skill of counsel as upon the merits of the case. 

Our Bar has always been inclined to fear and distrust disclosure be- 
fore trial. They have thought it would tend to produce framed-up cases 
and perjured testimony. But it must not be forgotten that want of dis- 
closure causes great delay, inconvenience and expense, in the preparation 
for trial, seriously prolongs the trial itself to the prejudice of the parties, 
the witnesses, the jurors and the Court, and results in a defective and 
inadequate presentation of the real merits of the case, thereby diminishing 
public confidence in the ability of the Courts to find the truth. In the 
development of the law of evidence, every reform has been opposed on 
the same ground—that it would tend to encourage perjury. It is hard to 
realize that no longer ago than 1851 Lord Brougham’s Act for the first 
time made parties competent witnesses in civil proceedings in the Supe- 
rior Courts. There was great dread of the Act, lest the interest of par- 
ties should encourage false swearing. Lord Campbell wrote in his 
Journal on June 19, 1851: “It (the Bill) is opposed, as might be ex- 
pected, by the Lord Chancellor. I support it, and I think it will be car- 
ried, although all the common law judges, with one exception, are hostile 
to it.” But the fear felt by the legal profession was groundless, as events 
have proved. The history of reforms both in pleading and in evidence 
has shown a continuous tendency to remove more and more restric- 
tions on the disclosure of the truth. The spirit of the times calls for dis- 
closure, not concealment, in every field—in business dealings, in govern- 
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ment activities, in international relations, and the experience of England 
makes it clear that the Courts need no longer permit litigating parties to 
raid one another from ambush. 


2. THE TRIAL 


When we pass from the preliminary and preparatory procedure al- 
ready discussed, to a consideration of the second stage in the process of 
litigation, namely, the trial, the obvious differences in court-room methods 
at once attract attention. But it is not so easy to identify the reasons 
for the points of difference. In making an analysis we are likely to stress 
the specialized Bar, which develops experienced and skillful trial lawyers. 
But that is hardly an adequate explanation, for our larger law offices also 
have their specialists in Court work, who are equal to the best of the 
English barristers, and yet their participation in a trial seems to make 
no material change in the character of the performance. 

The secret of English efficiency probably lies in another feature of 
their system, which exercises a profound influence upon the entire conduct 
of the case in Court, namely, non-partisan control by the Judge rather 
than partisan control by the attorneys. 

One seldom observes carefully those things with which he is very 
familiar, and American lawyers were generally somewhat surprised, after 
watching the proceedings in English Courts, to realize how preponderant 
is the part taken by the attorneys in an American Court, and, to a cor- 
responding degree, how little the American Judge participates in the 
active work of the trial. As the English themselves express it, the bar- 
risters only assist the Judge in trying the case. There are, of course, 
three official agencies involved in a trial, the Judge, the jury and the at- 
torneys, and the main problem of trial practice is to make them cooper- 
ate most effectively in arriving at the merits of controversies. Two of 
them, the Judge and the jury, should be non-partisan, because they are 
required to decide disputed questions between the litigants, while the at- 
torneys, whose task it is to present the rival claims of the contestants, 
must of necessity be strongly imbued with the zeal of the advocate. Now 
the English theory of an efficient trial procedure seems to be predicated 
upon a distribution of the various proceedings embraced in the trial in 
such a way that those requiring impartiality shall not be delegated to the 
attorneys, and that those, on the other hand, which involve partisan inter- 
est shall be placed in the hands of the representatives of the contending 
parties. 

Such a classification of the steps in a trial is perfectly easy. Since 
the selection of the jury is something which should be absolutely divorced 
from partisan influence, the impaneling should not be done by the attor- 
neys. The opening statement of the claims of the contestants, if it 1s to 
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be made forcibly, must, on the other hand, be the work of the attorneys, 
and the same is true of the offering of evidence and arguments relative 
to its force and effect. But the jury should be instructed on the law 
with complete impartiality, and in this the attorneys should have no hand, 
and the same is true of the summing up of the evidence and the supervision 
of the form of the verdict. If, therefore, each branch of the tribunal is 
to do what it is best fitted for, and is to refrain from attempting to do 
those things which are inconsistent with its nature and character, the jury 
will be impaneled by the Judge or other Court officer without any inter- 
ference by the attorneys, and will be instructed on the law and informed 
(by way of summing up) upon the facts, by the impartial action of the 
Judge, who will decide without any partisan advice or pressure as to what 
should be said to the jury. And finally, since the verdict is the judicial 
decision of the jury, and its value and effect may depend upon its form, 
an important direction and control should be exercised over this vital fea- 
ture of the trial in the interests of both parties, indifferently, which of 
course points to the Judge as the proper guide. 

This theoretical division of function in the interests of a fair trial is 
the absolute rule of practice in the English Courts. 

Five minutes before the Court opens, the clerk calls twelve jurors 
into the box—usually ten men and two women—and promptly swears 
them to try the case. As he finishes this brief and simple ceremony, the 
Judge steps through a door behind the bench, bows to the barristers and 
the jury, takes his seat, and the trial is under way. 

How many hundreds of thousands of hours ars wasted annually in 
the United States in impaneling juries? How much do we reduce the 
average of jury intelligence, particularly in criminal cases, by our exces- 
sive challenges? To what extent is the systematic avoidance of jury duty 
on the part of our well-to-do citizens, traceable to the humiliating cross- 
examinations to which we subject our jurors and to the tedious and use- 
less length to which we drag our trials? And finally, how much is the 
confidence of the public in the justice and integrity of the jury system 
impaired by our partisan wrangling over the personnel of the panel? These 
are interesting subjects for speculation. 

The impaneling of an English jury is a dignified and impressive per- 
formance. They have already been selected for character and _ intelli- 
gence, like the Judges themselves, and their names can be obtained by 
counsel for a shilling, in advance of the trial, if there is any desire to 
investigate them with a view to a challenge. As a matter of fact this list 
is almost never asked for. The clerk, as the representtive of the govern- 
ment, not of the parties, draws and swear them, thus giving them a status 
independent of the contending parties, like that of the Judge on the Bench. 
Freed from the hostile inquisition of the rival lawyers, the jurors un- 
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doubtedly approach the case in a much more judicial frame of mind than 
would be possible under the American practice, and this clearly manifests 
itself in a closer codperation between jury and Judge. 

English counsel state their cases well, put in their evidence carefully 
and thoroughly, and argue the facts with simple directness, without any 
attempt to carry the jury by emotional appeals or by flights of eloquence. 
This rather cold and businesslike attitude toward the jury is doubtless due 
to their conviction of the futility of any other course. For the Judge has 
the last word with the jury, and no emotional effects could stand against 
the clear, cold summing up of an English Judge, who has followed every 
move in the trial with experienced skill, taking diligent notes of all the 
salient features of the case. The Judge is expected to see to it that the 
jury get a properly balanced view of the case, and if one side is pressed 
too hard the Judge must correct it. In Hepworth’s Case, 4 Cr. App. 130, 
complaint was made that the Judge made derogatory observations upon 
the argument of appellant’s counsel, but the Court of Criminal Appeals 
said that no harm had been done, for counsel had made a very eloquent 
speech and the Judge had only tried to administer an antidote. 

The value of a summing up is not appreciated in the United States, 
but in England it is considered the most important function of the Judge. 
Doubtless that strange and anomalous rule followed by most of our State 
Courts, which forbids comment by the Judge on the weight of the evi- 
dence, has created so great a risk of error in summing up that our Judges 
hesitate to take the chance, and either omit the summing up entirely or 
make it quite formal and perfunctory. A few weeks spent in watching 
jury cases tried in England will convince one that the summing up does 
more to secure a verdict based on the merits of the case than all the rules 
of evidence which legal ingenuity has devised. The Judge not only 
recalls to the jury the various parts of the evidence and the different wit- 
nesses who testified, but he suggests such inconsistencies and improbabil- 
ities and such elements of corroboration, as he has observed, and cautions 
the jury in regard to such evidence as is likely to appear entitled to too 
much or too little weight, such as admissions, testimony of accomplices, 
proof of a bad reputation for veracity, testimony colored by interest, evi- 
dence admitted for a limited purpose, and evidence inherently weak or 
strong. He warns the jury against improper remarks of counsel or facts 
improperly brought to their attention, and in general undertakes to present 
to the jury a full, discriminating and well balanced summary and analysis 
of the whole case proved before them. Naturally his presentation will 
have weight with the jury, as it ought to have, for there can hardly be 
any doubt about the immense value of a nonpartisan summary after coun- 
sel have urged their antithetical views upon the jury. 




























Na > 














236 THE NEW JERSEY LAW JOURNAL 


“Trial by jury,” says Dicey in his Law of the Constitution, “is open 
to much criticism; a distinguished French thinker may be right in holding 
that the habit of submitting difficult problems of fact to the decision of 
twelve men of not more than average education and intelligence will in the 
near future be considered an absurdity as patent as ordeal by battle. Its 
success in England is wholly due to, and is the most extraordinary sign 
of popular confidence in the judicial Bench. A Judge is the colleague 
and the readily accepted guide of the jurors.” 

Even more novel to an American lawyer is the English practice as to 
instructing the jury upon the law. Counsel have no more to say about the 
Judge’s charge than about his summing up. Instead of being a mere 
phonographic instrument for reading the instructions which counsel have 
prepared, the English Judge makes his own statement of the law to the 
jury. The principles involved in the case are pointed out, briefly and 
simply, in the course of the summing up, wherever they are applicable, 
rather than in the form of elaborately constructed paragraphs read to the 
jury one after another in a tiresome and unintelligible series. Counsel 
are not expected to even intimate to the Judge how they would like to 
have the jury charged, and I once saw a learned barrister make a subtle 
effort to convey such a suggestion through his argument to the jury, only 
to be instantly stopped by the Judge, who said, “Sir Edward, I think you 
may assume that I have sufficient knowledge to charge this jury properly 
without the assistance of counsel.” 

American Appellate Courts have often said that the judicial language 
of the Judge is much more suitable for instructions than the strongly 
biased language of counsel, each of whom tries to state the law as favor- 
ably as possible for his own side. Neither of the lawyers, striving to win 
his case, can be expected to explain the law as clearly and fairly as the 
Judge, therefore the English, very logically, put the whole responsibility 
upon him, and exclude the partisan hand, and even the partisan advice, of 
counsel. 

Finally, the English are much more economical than we are, of the 
fruits of the trial, and always endeavor to adjust the verdict so that in 
case of error no new trial will be necessary. They do this wherever 
possible by means of special questions put to the jury, covering the actual 
issues litigated. 

Special verdicts in the American practice are very unsatisfactory, 
because they are construed with the most technical severity. In the first 
place, they must be stated in the form of ultimate facts, and not evidence 
or legal conclusions, and since no one has ever been able to devise a test 
to identify ultimate facts, the use of a special verdict always involves a 
risk. Furthermore, we seem to have inherited the absurd rule that every 
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fact in issue on the pleadings must be found in the special verdict, 
whether actually contested at the trial or not. This again adds to the 
hazard, for special verdicts, naturally, but unfortunately, tend to follow 
the lines of the trial, rather than the pleadings, and one discovers only 
after the jury has been discharged that some uncontested though material 
fact has been omitted, thereby ruining the verdict. Again, the formal 
. requirements are exacting, for the questions through which the jury are 

brought to deal with the facts must be clear, simple, direct, unambiguous, 
free from suggestive implications and not too numerous or detailed; and 
the answers must meet the same tests. After fortunately escaping from 
the Scylla of the pleadings, one hesitates to take a chance with the Charyb- 
dis of the special verdict, and the result is that this immensely useful pro- 
, cedure is feared and avoided, and the parties timidly succumb to that 
crude relic of barbaric times, the general civil verdict. If one questions the 
reality of the hazards involved, let him glance at Mr. Vilas’ little book on 
Special Verdicts in Wisconsin, where the propriety, form or effect of the 
special verdict is shown to have been litigated before the Supreme Court 
, of that State in 250 cases in the first 112 volumes of reports. 

In contrast to our practice, which has made the machinery of special 
verdicts so intricate that it hardly functions at all, the English have devel- 
oped an astonishingly simple and effective procedure. The Judge him- 
self, noting the material issues which have actually developed in the evi- 
dence, frames a few simple questions to cover them. He asks counsel on 
each side if they are satisfied with them, and any reasonable changes 
will be made if suggested, and other appropriate questions added if de- 
sired. In a few minutes Judge and counsel have agreed in open Court 
upon the questions to be put, and neither side may thereafter complain 
that the questions are insufficient in substance or form or are inadequate 
in scope. They are put to the jury, the answers are taken, and judgment 
is rendered on the answers with or without argument. 


(Concluded in Next Number) 

































ee ad 


ew 

















eee 


238 THE NEW JERSEY LAW JOURNAL 


INCIDENTS IN THE RECORD OF THE LATE RICHARD V. LINDABURY'* 





Some of these suits [in the Court of Chancery of New Jersey at 
Chambers in Newark, such as U. S. Steel Corporation, American To- 
bacco Company and others named in the introduction] were very bit- 
terly contested even though, as in the most famous of them all—the 
suit brought by one Berger against the United States Steel Corpora- 
tion—it was shortly recognized as a strikers’ suit, inspired and financed 
by the so-called “Wolf of Wall Street,” David Lamar. The issues in- 
volved were the important matters that interested counsel engaged 
and the suits were fought out on their merits with little regard for the 
actual bona fides of the complainants. 

Near the conclusion of one of these great cases, a suit that had oc- 
cupied many days, a scene took place that changed almost instantly 
from the intensely dramatic to a parody of law. No less than six 
distinguished members of the Bar, all of them non-residents of this 
State, appeared for the complainant, and the late Richard V. Linda- 
bury, with one New York associate, for the defendant corporation. 
The complainant’s counsel divided most of one day between them for 
argument on different phases of the case, Mr. Lindabury and his as- 
sociate modestly limiting themselves to two hours. 

It was a day of intense interest. Final decision by Vice-Chancel- 
lor Emery was expected to follow promptly on the closing of the case. 
Every phase of the suit had been widely and prominently published 
and public interest was at its highest pitch. The big courtroom was 
crowded with lawyers, some of whom had traveled hundreds of miles 
to be present and listen to the closing argument. Every newspaper 
in the land was eager for every item from the courtroom. 

It is the custom that counsel before final argument in important 
causes file briefs with the Court and opposing counsel. This had been 
done by all the counsel in the case, and the argument had advanced to 
the last counsel for the complainant, and Mr. Lindabury, who as coun- 
sel for the defendant, was to conclude the hearings. Naturally, the 
last argument for the complainant was the most important for that 
side, and it had been taken by the chief counsel for the complainant, 
who is known as one of the great lawyers of the country, and whose 
office in New York City has a working personnel of something like 
half a hundred members of the Bar. He had prepared his case with 
elaborate care. His brief was the most lengthy presented to the Court. 
It was replete with citations calculated to support his argument, and 


*By Mr. L. E. Travis in the Newark “Sunday Call.” Only the introduction 
(not relating to Mr. Lindabury) omitted.—Ebitor. 
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it quoted at length from what was stated to be a decision rendered by 
one of the Justices of the New York Supreme Court. 

When Mr. Lindabury received his copy of this brief he immedi- 
ately perused it. One watching him closely would have noticed that, 
when he reached the page containing the lengthy quotation of the 
New York Justice, he started with surprise, and, after a moment, he 
leaned carelessly over to one of his office attendants and gave him a 
message that sent him from the courtroom to reappear almost imme- 
diately with a law volume. 

The famous New York lawyer made a splendid and very impres- 
sive address. He dwelt at length on what he described as a decision 
of a Court of equal jurisdiction to that of the Court of Chancery ; and 
when he sat down there was a distinct impression throughout the 
courtroom that he had made out a strong case. 

When Mr. Lindabury arose to address the Court his demeanor 
was confident, and there was a gleam of brightness to his eye that to 
those who knew him boded a surprise. In substance this is what fol- 
lowed: 


“Before starting my argument, I would like to ask, if your Honor 
please, my distinguished colleague on the other side if he predicates or 
rests his case upon the quoted decision of the New York Justice he has 
so ably elaborated ?” 


Vice-Chancellor Emery looked inquiringly at the New York law- 
yer, who arose, saying: “Substantially, if your Honor please, it is on 
all fours with the case in Court.” 

“That being so,” went on Mr. Lindabury, “I shall address myself 
briefly to the argument I have outlined in my brief and later on take 
up this quoted decision of the New York Justice.” 

Mr. Lindabury’s masterly argument in this case is a classic of law. 
For more than half an hour he held the Court and crowded assemblage 
of lawyers practically spellbound with the brilliancy and lucidity of 
his argument. Finally, after having taken up every point at issue, he 
turned to the New York lawyer, saying as I recall it after these years: 


“Now, if Your Honor please, as to this decision quoted by my 
New York opponent I have here in my hand a law volume which 
gives the eminent New York jurist’s full opinion in the suit referred 
to. It is very lengthy as your Honor will see on reading it. It covers 
several full pages ” Mr. Lindabury seemed to hesitate. “It 
is somewhat embarrassing to me,” again he seemed to hesitate, while 
the New York lawyer fairly grinned at him, “to call the attention of 
my distinguished friend from New York to the fact that the quoted 
decision used in his brief is that of a lower Court quoted by the New 
York jurist in rendering a decision reversing that quoted opinion.” 
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Mr. Lindabury’s wonderful memory for law decisions had instant- 
ly recalled the suit when he read the “quoted” decision in his oppo- 
nent’s brief, and, as it was in direct opposition to what he knew was 
the verdict in the New York suit, he had only to send to his office 
for the complete text to prove it. 

The scene that followed Mr. Lindabury’s bombshell can be better 
imagined than described. There was practically no excuse to be made 
by the New York lawyer or his associates. As has been said they 
were all lawyers of eminence, and to say that they were chagrined 
and out of countenance is to give but a slight indication of their 
feelings. 

Subsequently it was stated by the New York lawyer that his brief 
had been prepared by his office staff and that while he had given it 
superficial study, the quoted paragraphs had been so much in line 
with his own views he had been over-confident of its accuracy. 

Every Jerseyman knows that Mr. Lindabury was recognized as 
one of the leading members of the American Bar. As a matter of 
fact, lawyers themselves recognized him as a master of law and valued 
his opinion on legal problems as equal to the considered opinion of a 
Court of the highest jurisdiction. In corporation law he was without 
a peer and for many years prior to his death he was personal or spec- 
ial counsel to most of the great American industries and financiers. 
His little known office in New York City was a conference room 
where business, commercial and financial giants met to have him 
solve the constant complexities of their affairs. 

Few outside of his intimates knew that Mr. Lindabury possessed 
a phenomenal memory, and this was shown in another important bit 
of litigation in which Robert H. McCarter, then Attorney-General of 
the State, appeared with a group of some ten or twelve out-of-town 
counsel before Vice-Chancellor Frederic W. Stevens, as counsel rep- 
resenting the heirs of a large estate. 

This cause had been before the Court for many days and final 
argument had been fixed after one or two postponements due to Mr. 
McCarter’s official duties at Trenton. Just after 9 o’clock on the day 
set for the peremptory hearing, Mr. McCarter was called on the phone 
and found that it was imperative that he go at once to the State capi- 
tal. He had prepared an elaborate brief, but in view of the import- 
ance of the interests of his clients he felt that he was compelled to do 
more than merely present it to the Court. 

The opposing lawyers were all eminent members of the Bar, and 
he knew also that if his brief were not fully argued out and the argu- 
ment of opposing counsel fully answered, his duty to his clients would 
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not be fulfilled. In his perplexity he could think of no one except Mr. 
Lindabury who could fill the bill. 

About fifteen minutes before the Court opened he succeeded in 
getting into touch with Mr. Lindabury and hastily ran over the brief 
with him, outlining its important features. 

Mr. McCarter and his colleague entered the courtroom just as 
Vice-Chancellor Stevens was taking his seat and, without a moment’s 
delay, Mr. McCarter advanced to the Bench to say: 


“If your Honor please, I have been called to Trenton on official 
business, but as I understand no further postponements are possible 
in this cause, I have asked Mr. Lindabury to take over my brief and 
do the best he can with it. I do not pray the indulgence of the Court 
or of my distinguished friends who represent the other parties in this 
suit, because I know, and we all know, that we never need fear for a 
cause Mr. Lindabury has taken under his care. I deem it proper, how- 
ever, to make it known that Mr. Lindabury has been brought into this 
case less than half an hour ago and that he had no previous knowl- 
edge of it.” 

Mr. McCarter then made his bow and hurried off to his official 
duties. 

Vice-Chancellor Stevens was thoughtfully considerate of every 
lawyer or witness appearing in his Court. He suggested at once that 
inasmuch as Mr. Lindabury had just been brought into the case the 
order of argument might be so changed that he would have the op- 
portunity to hear most of the arguments by other counsel before his 
turn to address the Court arrived, it appearing that prior arrange- 
ments had given Mr. McCarter second place. There was no immedi- 
ate response by the out-of-town counsel to this suggestion and Mr. 
Lindabury remarked: 


“It may be disturbing to counsel to make such a change, if your 
Honor please. And, anyway, the consideration your suggestion im- 
plies may not be necessary. I will only ask if the opening argument 
will discuss the case broadly and get into all the merits?” 


3eing assured that such was the case Mr. Lindabury moved that 
counsel proceed. 

The case in Court involved problems of a very complex nature. 
The different counsel in the case had citations in their respective briefs 
that seemed to vary widely in their meaning and each of them had in- 
terpreted these opinions of the various Courts in a manner most fav- 
orable to their particular client. There was no acrimony in the suit, 
it being what is sometimes called a “friendly” suit, but the interests 
involved were financially large and it had become essential to all the 
heirs that all these uncertainties be finally settled. 
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The attitude of all the counsel in the suit up to the time Mr. 
Lindabury rose to make his argument to the Court was in no way out 
of the ordinary. Each of them represented a rich client and each of 
them had worked conscientiously in the sole interest of his particular 
client. Mr. Lindabury changed that attitude in a way that was al- 
most uncanny in its thoroughness and logical certainty. 

It is impossible without having the stenographer’s notes of that 
memorable occasion to attempt even an outline of Mr. Lindabury’s 
argument. My recollection of it is a thrilling memory of citations go- 
ing back to the days of baronial law in England, the early decisions 
under Magna Charta and the English Court of Chancery. 

Mr. Lindabury referred only occasionally to the brief prepared 
by his colleague, but he analyzed each issue in the case, carried it back 
by citation after citation, quoting decisions, naming the Judges mak- 
ing them and even sometimes giving the numbered page of the law 
book containing them. It was an unexampled exposition of law defi- 
nition that held everyone present in the Court room spell-bound for 
the hour or more he consumed in his address to the Court. 

The impression created by his masterly effort will be understood 
when it is stated that when he concluded, the lawyer scheduled to fol- 
low him, after a very considerable delay, arose to say: 


“If the Court please, in view of the very remarkable argument 
we have just listened to and which I have heard with mixed emotions 
of amazement, astonishment and very great pleasure, with your 
Honor’s permission, I deem it unnecessary to do more than submit my 
brief.” 


Each counsel in turn did the same thing, each of them expressing 
in different words their appreciation of Mr. Lindabury’s great address. 

Thinking this remarkable occurrence over after the case was 
closed, it seemed to me to be impossible that even Mr. Lindabury 
could make such a wonderful argument without careful preparation, 
and a few days later I dropped into his office and asked him “how 
come?” “Well,” he answered, “that’s a professional secret. But there 
is no mystery about it. It happens that about a year or more ago I 
had a client with a very sithilar case that never reached the Court. 
But I had the case very thoroughly looked up and went over it care- 
fully as a fundamental study, and even took the trouble to dictate a 
brief for my own satisfaction. But don’t publish that. Let them all 
guess about it.” 

So Mr. McCarter and the other counsel in that case, if they read 
this after Mr. Lindabury’s death, will learn for the first time just how 
it happened. 
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SHORTER, EX’R, V. KRIGSTEIN 
SHORTER, EXEC’R, ET AL. v. KRIGSTEIN, ET AL 


(Passaic Circuit Court, May 25, 1926) 
Ejectment—Boundary Lines—Second Trial—Adverse Possession 

Case of Harry L. Shorter, Executor, etc., and Harry L. Shorter and 
Carrie Shorter, his wife, Plaintiffs, against Harry Krigstein and Benja- 
min Singer, Defendants. Action at law. In Ejectment. On Defend- 
ant’s Rule to Show Cause. 

Mr. Edward A. Markley and Mr. David A. Newton (of amen 
Collins & Corbin) for Plaintiffs. 

Messrs. J. W. & E. A. De Yoe for Defendants. 


MEMORANDUM 


NEWMAN, J.: The first question which the Court submitted to 
the jury was the ascertainment of the true line according to the deeds. 
This question the jury solved in favor of the plaintiffs, and I cannot see 
that its finding in that respect is against the weight of the evidence. This 
was the second trial of that issue upon practically the same evidence, with 
the same result, and under those circumstances trial Courts are cautious 
about setting aside a second verdict. Brown v. Paterson Paper Co., 69 
N. J. L. 474. 

The next question which was submitted to the jury was whether 
there had been a practical location of the line by prior owners and an 
acquiescence by the respective owners as to such location. The evidence 
on that score was not extremely specific and the jury resolved that ques- 
tion against the defendants. 

The Court took from the jury the question of the consideration of 
adverse possession and, it seems to me, properly so. Both the defend- 
ants and also their predecessor in title disclaimed any intention of claim- 
ing any property not embraced within the description contained in the 
deed, and disclaimed any intention of claiming title by adverse possession. 
This prevents a recovery on that ground. Folkman v. Myers, 93 N. J. 
E. 208. 

Finding no error in the trial and that the verdict is not against the 
weight of the evidence, the rule is discharged with costs. 





IN RE MONMOUTH CONSOLIDATED WATER CO., ET AL 


(Board of Public Utility Commissioners, May 25, 1926) 
Consolidation of Water Companies—Capital and Stock—Conditions 
In the matter of the application of Tintern Manor Water Company, 
Monmouth County Water Company and Rumson Improvement Company 
for approval of a consolidation agreement forming Monmouth Con- 
solidated Water Company, and for the issuance of capital stock to carry 
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out the terms of the agreement of consolidation. Also in the matter of 
the application of The American Water Works & Electric Company, In- 
corporated, for approval of the transfer to it on the books of the present- 
ly to be incorporated Monmouth Consolidated Water Company of cer- 
tain shares of common and preferred stock. 

Mr. W. R. Voorhis and Mr. John W. Slocum for the Petitioners. 

Mr. Jacob Steinbach, Jr., Mr. Robert H. McCarter and Mr. Charles 
F. Sexton for the City of Long Branch. 

Mr. James D. Carton for the City of Asbury Park. 

Mr. C. S. Straw for Basil B. Bruno. 


THE BOARD: The application in this case asks the Board’s ap- 
proval of the consolidation and merger of the Tintern Manor Water 
Company, Monmouth County Water Company and Rumson Improve- 
ment Company, into a new Company under the name of Monmouth Con- 
solidated Water Company, and of the issue of capital stock to carry out 
the terms of said agreement of consolidation. The petition recites, among 
other things: 

That there is outstanding common stock of the merging Companies 
as follows: Tintern Manor Water Company, $1,600,000 common stock ; 
Monmouth County Water Company, $257,000; Rumson Improvement 
Company, $41,900; or a total of $1,898,900 par value; that the outstand- 
ing funded debt in the hands of the public is as follows: Tintern Manor 
Water Company, $1,500,000; Monmouth County Water Company, $660,- 
ooo; and that the other indebtedness of the respective Companies is set 
forth in more detail in a balance sheet contained in Exhibit A attached to 
the petition. 

The consolidation agreement (Exhibit C-9) provides that the newly 
consolidated Company is to take over all assets and assume and pay all 
liabilities of the merging Companies as they become due. It further pro- 
vides for the surrender and cancellation of the outstanding common 
stock of the three Companies, and of an obligation of $312,605 of the 
Monmouth County Water Company to American Water Works & Elec- 
tric Company for which preferred or common stock is to be issued as 
shown in the following Table I: [Table given. ] 

In order to carry out theSpurposes of the-consolidation and exchange 
of securities, the Board’s approval is asked for the following: 


‘That they may be merged and consolidated as provided by law and 
in accordance with the provisions of their agreement of merger and con- 
solidation dated January 25th, 1926, submitted herewith. 

“In compliance with the requirements of Section 19 of the Public 
Utilities Act of New Jersey, that upon the due incorporation of Mon- 
mouth Consolidated Water Company and in accordance with said agree- 
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ment of merger and consolidation, said corporation may make or permit 
the transfer to be made upon its books to American Water Works and 
Electric Company, Incorporated, of 1,774.9 shares of its 7% Cumulative 
Preferred Stock and 9,998 shares of its Common Stock, which stock said 
American Water Works and Electric Company, Incorporated, will re- 
ceive in exchange for its shares of the capital stock of Tintern, Monmouth 
and Rumson and in payment for notes of Monmouth owned by it, and 
which stock to be so transferred will constitute more than a majority in 
interest of the outstanding capital stock of Monmouth Consolidated Water 
Company.” 

The City of Long Branch objected to the merger and raised various 
criticisms thereto. The general effect of such criticisms tended to show 
that the Tintern Manor Water Company would be at a disadvantage in 
the merger and this would have a detrimental effect on the rates and ser- 
vice to the City of Long Branch. The three Companies are now inter- 
connected and can obtain their water supply from a common source. They 
are now being operated as though they were one Company. The testi- 
mony indicates that the Monmouth County Water Company is not earn- 
ing a return comparable with the Tintern Manor Water Company. This 
fact alone, however, is not sufficient to prevent the merger, as the rates in 
the Monmouth county territory can be adjusted on proper application 
without increasing the existing rate prevailing in the Tintern Manor ter- 
ritory. The City of Long Branch indicated that it might desire in the 
future to acquire the property of the Tintern Manor Water Company 
and operate it as a municipal plant. This, however, might be done just 
as effectively after the merger as under the present conditions. There are 
no pending negotiations toward this end and the Board cannot, therefore, 
consider the objections to the merger on this ground. 

The Engineer for the City of Long Branch criticized the valuation of 
the property as offered by the applicants and the amount of the deprecia- 
tion set forth in their exhibits. It will not be necessary, however, in 
determining the present application, to pass on any of these questions as 
no valuation will be found. The Board is satisfied that the operation of 
the three Companies as a unit will effect economies in the matter of oper- 
ating expenses; will improve the service and water supply of the terri- 
tory served by the constituent Companies; that greater financial stability 
will be available for a consolidated Company than is now enjoyed by the 
three as independent units, and that all of these matters are in the public 
interest and are ultimately reflected in rates and service. The application 
to merge the three companies will, therefore, be granted. 

The Company submitted valuations (and testimony tending to sup- 
port same) by its expert engineer which were set forth in great detail 
in Exhibits P-4 and P-5. The total depreciated or present value of Fixed 
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Capital as of October 31st, 1925, was claimed to be $4,959,243, exclusive 
of working capital, materials and supplies aggregating $61,746. As shown 
by Exhibit P-9 attached to the petition, the combined book value as of 
December 31st, 1925, of the Fixed Capital of ‘he merging Companies was 
$4,948,935, and the combined reserve for renewals and replacements ag- 
gregated $347,278, which, deducted from the combined value of $4,948,- 
935, leaves a depreciated or net book value of $4,601,157. 

Either basis of cost will amply support the securities to be issued to 
carry out the terms of the consolidation agreement, which in this case 
involves only the exchange of securities. If the functional depreciation 
in Monmouth plants, due to growing inadequacy under previous condi- 
tions or to lessened use under future conditions be considered, the value 
claimed, adjusted, will more nearly approximate the book cost of Fixed 
Capital. 

After providing for the issuance of the new preferred stock, approval 
of which is asked of the Board, and of the extinguishment of the liability 
of $312,605, iue from the Monmouth Consolidated Water Company to 
the American Water Works & Electric Company, the remaining equity in 
the combined property, as of December 31st, 1925, shall be represented by 
the 10,000 shares of common stock of no par value, petitioned for, and no 
part of said remaining equity, as of December 31st, 1925, shall be here- 
after otherwise capitalized, and the Monmouth Consolidated Water Com- 
pany is hereby required to open its books accordingly. The Board there- 
fore finds and determines: 

1. That the consolidation agreement, dated January 25th, 1926, 
should be and the same is hereby approved. 

2. That the books of the Monmouth Consolidated Water Com- 
pany shall be opened on the basis of the consolidated book costs of the 
merging companies as of the date of the merger. 

3. That the Board approves of the issuance of the 1,857 shares of 
cumulative preferred 7 per cent. stock of the Monmouth Consolidated 
Water Company, par value of $100 each, to be exchanged for the out- 
standing common stock of the Tintern Manor Water Company, and the 
Monmouth County Water Company, as set forth in the petition, and of 
10,000 shares of no par common stock, 209.5 shares of which are to be 
exchanged for the outstanding 419 shares of $100 par value of common 
stock of the Rumson Improvement Company, and the remainder to be 
issued to the American Water Works and Electric Company in exchange 
for and in cancellation of the debt due it from the Monmouth County 
Water Company; and hereby approves the transfer on the books of the 
Monmouth Consolidated Water Company of 1,774.9 shares of its 7 per 
cent. cumulative preferred stock and 9,998 shares of common no par 
stock to said American Water Works & Electric Company in exchange 
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for its shares of the capital stock of Tintern Manor Water Company, 
Monmouth County Water Company and Rumson Improvement Com- 
pany, owned by it and in payment for notes of the Monmouth County 
Water Company, owned by it. , 

4. The Monmouth Consolidated Water Company, resulting from ' 
this consolidation, shall file with the Board within ninety days from date 
a balance sheet as of the date of opening its books of account, showing 
the effect of such consolidation, and a detailed statement of fixed capital 
accounts as set up on the books of the Company. 

5. The three consolidating Companies shall file reports covering 
operations from January Ist, 1926, to the effective date of the merger on 
forms provided for annual reports to this Board, and the Monmouth Con- : 
solidated Water Company shall file a similar report of its operations to ' 
December 31st, 1926. 

6. That all books of account and other records of the consolidated 
Companies shall be turned over to the Monmouth Consolidated Water 
Company. 
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In re Cliffwood Beach Water Co.—Application for approval of is- 
suance of $25,000 common stock and $70,000 bonds, the Company being 
newly formed to purchase from the Land Development Company the com- 
plete water system installed to supply Cliffwood Beach. An appraisal of 
the property was made amounting to $82,039.46. The Board: “It appears 
that the revenues the Company anticipated from operations will not be 
sufficient to pay the interest on the bond issue as proposed. This situa- 
tion will only create a default in the bonds, which in turn would bring 
about conditions which would embarrass the operation and conduct of the : 
business affairs of the Company. We are unwilling to approve of a bond 

issue where it appears that the interest cannot be earned. Under the cir- 
cumstances the Company should capitalize the greater part of its assets 

through the medium of common stock, issuing only such bonds as will be 

within the Company’s capacity to meet as to interest payments. The 
application will be denied, without prejudice, however, to the filing of a 

new application for the issuance of such class of securities as will enable 

the Company to conduct its business without default of interest or other 

fixed charges.” Decision May 3, 1926. Mr. Howard W. Roberts for 
Applicant. 


In re Merchantville Water Co—This matter was decided on May 
13th last (see June Law JourNaL, page 188). The petitioner then filed 
on May 109th an amendatory agreement, amending paragraph 9 of the 
original agreement. 
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The Board: “The effect of the amendment is to deduct from the 
purchase price the amounts now on deposit with the Water Company, 
which amounted approximately to $180,000, the Commission to assume the 
obligation of all contracts of deposit and to carry them out in accordance 
with the terms thereof. This amended agreement complies with the criti- 
cisms of the Board contained in is decision. The Board, therefore, grants 
its approval to the sale of the water works, system of mains and supply, 
set forth in the petition of the Water Company, and a certificate of ap- 
proval will accordingly issue.” Decision May 20, 1924. Messrs. Starr, 
Summerill & Lloyd (by Mr. Frank T. Lloyd) for the Applicant. 


In re Residents of Highland Park, Etc.—Petition by residents of 
the Borough of Highland Park (Middlesex Co.), lying between Sixth 
avenue and the eastern boundary of said Borough at Duclos Lane, request- 
ing an extension of the fare zone limit on the Middlesex Line of the 
Public Service Railway Company from Sixth avenue to Duclos Lane. An 
amended petition asked a further extension of this zone limit to Old Post 
Road, one mile east of Dundas Lane. The Board fully set forth the sit- 
uation in its decision and said: “The length of the first zone on the 
Middlesex Line of the Public Service Railway Company out of New 
Brunswick, extending from the western limits of the line on Codwise 
avenue and on French street, in New Brunswick, to Sixth avenue and 
Woodbridge avenue, in Highland Park, establishes a fare which appears 
at this time to be just and reasonable to the patrons of this line residing 
between Sixth avenue and Old Post Road on and in the general vicinity 
of Woodbridge and Raritan avenues. The Board will not, therefore, 
order any change in the limits of this zone.” Decision May 20, 1926. 
Mr. Douglas Hicks for Complainants. Mr. Edmund A. Hayes for Rari- 
tan Township. Mr. Horace Barwis for Highland Park. Mr. George H. 
Blake for Public Service Railway Company. 


In re Burlington County Transit Co—Application by the Burlington 
County Transit Company to discontinue the trolley service operated by 
it between Burlington, N. J., and Borton’s Landing Road, Moorestown, 
N. J., a distance of 14.8 miles, over the following route: Beginning at 
the Bristol and Burlington Ferry at the foot of High street, Burlington ; 
thence along High street through Burlington; thence on private right- 
of-way adjacent to the Burlington and Mt. Holly road to Mt. Holly; 
thence on Washington street, Mt. Holly; thence on the side of the Burl- 
ington and Mt. Holly road through Hainesport to Borton’s Landing Road, 
Moorestown. The greater portion of the route through Burlington is 
over the tracks of the Riverside Line of the Public Service Railway 
Company—that is on High street, from Pearl street to Federal street. 
Reason, decreasing receipts. An application by the Burlington County 
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Transit Company for approval of municipal permits to operate five auto 
buses between and including Burlington and Moorestown, N. J., via. 
Mount Holly, following practically the same route as the trolley line, was 
approved in a decision of the Board, dated March 30th, 1926, subject to 
certain restrictions. 

The Board: “The Burlington County Transit Company has been 
operating at a financial loss for at least a considerable period and has 
established a bus service over practically the same route as is followed 
by the trolley service under the authority of local permits approved by 
this Board; the operation of the bus service appears to be a more satis- 
factory means of transportation in the particular territory in question 
than the operation of the existing trolley line, and the public convenience 
and necessity of the patrons will be better served through the operation 
of the auto bus line. The application is, therefore, approved.” Decision 
May 25, 1926. Mr. Robert Peacock for Applicant. Mr. H. S. Killie 
for Townships of Northampton and Westhampton. Mr. George H. 
Blake for Public Service Railway Co. 





SOME INTERESTING OUT-OF-STATE DECISIONS 


I. W. W. MEMBERSHIP AS CITIZENSHIP BAR 

That one seeking the privilege of United States citizenship cannot 
avow loyalty to the United States Constitution as long as he is committed 
to the doctrines of the Industrial Workers of the World as set forth in 
the “Preamble” is held by the United States District Court of the Western 
District of Washington in its decision In Re Olson reported in 4 Federal 
Reporter (2d) 417. 

Olson, in the proceedings on his petition for citizenship, professed his 
belief in the principles set forth in the “Preamble” of the Industrial 
Workers of the World, but testified he did not believe them to be in con- 
flict with the United States Constitution, in which he also professed to be- 
lieve. That a dual allegiance to both the principles of the I. W. W. 
Preamble and to the Constitution cannot exist is indicated by District 
Judge Neterer in his opinion setting forth their inconsistencies. He says: 

“The teachings of the order, its purposes and design, as it relates to 
organized government, is not conducive to the peace and tranquillity of 
society. The principles are not promotive of stability of government as 
provided in the United States Constitution, and are not calculated to pro- 
mote peace and good order, but rather a declaration of warfare between 
classes of people, and are opposed to the ‘ very existence of the 
State, and violence is an ecomonic factor.’ ‘As a revolutionary organiza- 
tion [it] advocates the use of any and all tactics to get the results sought 
with the least expenditure of time and energy. The tactics used are deter- 
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mined solely by the power of the organization to make good in their 
use. It recognizes no country and knows no flag. 

“The object of the Constitution of the United States is to insure 
domestic tranquillity, promote the general welfare—it recognizes labor 
and capital. The one is important without the other. An alien must 
swear to support and defend the Constitution and laws of the United 
States of America against all enemies, foreign and domestic, and bear true 
faith and allegiance to the same. He cannot have a divided allegiance. 
Citizenship is a privilege. It is the highest privilege the country can give. 
Before a person can be granted that high privilege, certain requisites are 
necessary. He must establish by competent testimony, among other 
things, that he is a lover of this his adopted country, and its Constitution 
and laws, and in sincerity dedicate his life to its service, and conscien- 
tiously agree to defend it against all enemies, open or secret. The 
petitioner has not met the test.” 


New York’s CRIMINAL ANARCHY STATUTE 


Benjamin Gitlow, a member of the Left Wing Section of the Socialist 
party, a dissenting branch of that party formed in opposition to its dom- 
inant policy of “moderate Socialism,” was convicted in the New York 
Supreme Court under the statute making the advocacy of criminal anarchy 
a felony. 

The indictment was based upon the publication of “The Left Wing 
Manifesto,” which had been adopted by the organization’s National Coun- 
cil. The gist of the “manifesto” was the repudiation of the policy of in- 
troducing Socialism by legislative measures and the stressing of the neces- 
sity of a militant Socialism, mobolizing the power of the proletariat 
through mass industrial revolts, for the purpose of destroying the parlia- 
mentary State and establishing Communist Socialism. 

The defenses were that the language used did not advocate “definite 
immediate acts of violence” toward government, and that the statute de- 
prived defendant of his liberty of expression in violation of the Consti- 
tution. 

The statute was upheld in both the Appellate Division of the Su- 
preme Court and the Court of Appeals, and on writ of error to the United 
States Supreme Court it was held to be a valid exercise of the police 
power of the State. In the opinion of that Court, written by Mr. Justice 
Sanford (45 Supreme Court Reporter, 625) the limitations on the right 
to speak or publish are clearly defined. To quote therefrom: 

“It is a fundamental principle long established that the freedom of 
speech and of the press, which is secured by the Constitution, does not 
confer . . . . an unbridled license that gives immunity for every 
possible use of language and prevents the punishment of those who abuse 
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this freedom. A State may punish utterances endangering the 
foundations of organized government and threatening its overthrow by 
uniawful means. These imperil its own existence as a_ constitutional 
State.” 


PERMISSION UNDER OrpDINANCE 1S Not LIcENSE TO USE PRIVATE 
PROPERTY 


Rochester, N. Y., has an ordinance which provides that the consent 
of the common council must be obtained before a stone-crusher may be 
operated. The purpose of this ordinance is to protect the health of the 
people. 

Defendants in the case of Summerville Fruit Farms, Inc., v. John 
Petrossi Co. et. al., 209 New York Supplement, 367, were engaged in 
constructing a sewer through Dorset street with the knowlegde and con- 
sent of the plaintiff. The defendant had the same rights in this street 
as did the city. Defendant obtained from the council permission to erect 
a stone-crusher, and placed it on certain lots which adjoined the street. 

Plaintiff sought a mandatory injunction to compel defendant to re- 
move the crusher and to recover the cost of carrying the lots during time 
defendant operated the machine. 

Mr. Justice Cunningham, of the New York Supreme Court, decided 
that plaintiff was entitled to a mandatory injunction and a carrying 
charge, with costs. It was held that permission by the common council 
granted under an ordinance governing the operation of a stone-crusher 
merely determines that the health of the people will not be endangered 
thereby, and does not authorize entry upon private property without the 
owner’s consent. 


DESCRIPTION OF ILLUSTRATIONS BY WITNESS SHOULD BE ENTERED 
IN RECORD 


The record in the case of Glover v. State, Court of Appeals of Ala- 
bama, 104 Southern Reporter, 48, on appeal from a conviction for mur- 
der in the second degree, contained the testimony of a witness, who had 
testified as to the nature and location of the wounds by illustrations and 
gestures, entered without a description of any of the gestures or illus- 
trations, but using instead the word “indicating.” 

Presiding Judge Bricken, in expressing the Court’s opinion of such 
testimony, said: “It can thus be seen that this manner of transcribing 
testimony renders it impossible for the Court to know what the witness 
really did testify. In transcribing testimony of this character, 
instead of using the word ‘indicating,’ which means nothing to this Court, 
the bill of exceptions should show in detail what the witness testified to, 
the location and character of the wounds, and such other information as 
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would tend to put this Court in possession of facts alluded to in the wit- 
ness’ testimony.” 


PROSPECTIVE JURORS May BE EXAMINED AS TO MEMBERSHIP IN 
Ku Kiux KLan 


Counsel for defendant charged with violating the liquor law ques- 
tioned members of a jury panel as to whether they were members of the 
Ku Klux Klan. Several members of the panel refused to answer the 
question, and the Court sustained them in their refusal. Defendant then 
contended that the refusal of the Court to compel such jurors to answer 
was error. 

Commissioner Nipper, of the St. Louis Court of Appeals, Mo., in 
the case of State v. Hoelscher, 273, Southwestern Reporter, 1098, in giv- 
ing the opinion of the Court, said: 

“An affirmative answer to the questions asked by defendant’s coun- 
sel would not necessarily afford any grounds for challenge for cause. The 
statute prescribes these grounds, but the statute does not prescribe the 
questions to be asked jurors in determining their qualifications. 

“The defendant has a right to a fair and impartial trial before a jury 
of her peers, and she should not be required to make her peremptory 
challenges without the privilege of making inquiry with respect to the 
question of membership in an organization that has in recent years been 
condemned and vindicated, exalted and abhorred, denounced and justified, 
despised and praised, in almost every forum where men are wont to meet 
and discuss questions of more or less public interest. The right of ex- 
amination, of course, should be limited to proper and pertinent questions, 
and jurors should not be required to answer questions that are captious, 
impertinent, or irrelevant to the issues involved, nor should they be re- 
quired to answer questions which would tend to their disgrace or infamy. 

“But the questions asked in this case, and the information sought to 
be obtained, was proper if the right to trial by a fair and impartial jury 
is to remain inviolate. The information sought was within reasonable 
limits, and the trial Court erred in refusing to permit counsel to examine 
the panel with respect to their affiliations with, or membership in, the Ku 


Klux Klan.” . 





SOME WORKMEN’S COMPENSATION DECISIONS IN OTHER STATES 


Where the injury suffered was the result of a fall caused by an 
attack of epilepsy, such injury is not one arising out of the employment, 
and not compensable under the Workmen’s Compensation Law. Marion 
Machine Foundry & Supply Co. v. Redd, Okla., 241 Pac. 175. 

Death of garage workman from inhalation of carbon monoxide gas, 
generated by gasoline burning in motor car in garage, was from “acci- 
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dental injury” “arising out of employment,” within Workmen’s Com- 
pensation Law. Cantor v. Elsmere Garage, N. Y., 212 N. Y. S. 327. 

A workman was injured while capping a bottle of soft drink by means 
of machinery operated by foot pedal. He had filled such bottle by means 
of power driven machinery operated in the same inclosure. Held that 
such workman was engaged in “hazardous employment,” as defined by 
the Workmen’s Compensation Act, at the time of his injury, since the 
power driven machinery employed was incidental, if not necessary, to the 
process of making the drink. Teague v. State Industrial Commission, 
Okla., 240 Pac. 1053. 

Where, as the approximate result of an accidental personal injury 
sustained by an employé arising out of and in the course of his employ- 
ment, such employé, after all objective and subjective symptoms of actual 
physical injury are removed, suffers from a nervous breakdown and a 
neurasthenic condition ensues attributable to such injury which precludes 
the employé from resuming his work in his former occupation, such men- 
tal condition is an injury arising out of and in the course of his employ- 
ment and is compensable under the provisions of the Workmen’s Com- 
pensation Act. Rialto Lead & Zinc Co. v. State Industrial Commission, 
Okla., 240 Pac. 96. 

Injuries of one hired to assist in removal of a barn, whose employ- 
ment was temporary and work he performed was outside of usual or regu- 
lar course of employer’s business, held not compensable, under Workmen’s 
Compensation Act, excluding from definition of term “employee” any per- 
son not engaged in usual course of trade, business, profession, or occupa- 
tion of his employer. H. Roy Berry Co. v. Industrial Commission, III., 
149, N. E. 278. 





SOME RECENT BANKRUPTCY DECISIONS 





Allegation in involuntary petition that alleged bankrupt had leased 
all of its property with intent to defraud its creditors is insufficient as it 
does not show transfer of title. Matter of Carasaljo Hotel Co. (C. C. A., 
3d Cir.), 7 Am. B. R. (N. S.) 125. 

The bankruptcy of a lessee does not sever the relation of landlord 
and tenant, and the tenant’s obligations to pay rent under this lease is not 
discharged as to the future, unless the trustee elects to retain the lease 
as an asset. Kessler v. Slappey (Ga. Ct. of App.), 7 Am. B. R. (N. S.) 
189. 

Where the overwhelming majority of creditors have accepted offer 
of composition it will not be refused confirmation unless it is quite mani- 
fest that bankruptcy has been guilty of acts which transgress intent and 
spirit of Bankruptcy Act. Matter of Jaffe (D. C., N. Y.), 7 Am. B. R. 
(N. S.) 167. 
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The fact that an attorney who represented a creditor of bankrupt in a 
State Court proceeding thereafter received notice of bankruptcy proceed- 
ings is not such notice to creditor, within meaning of section 17 of Bank- 
ruptcy Act, as would discharge non-scheduled claim if such attorney was 
not duly authorized to represent the creditor in the bankruptcy proceed- 
ings. Vital v. Jandorf (N. Y. Sup. Ct.), 7 Am. B. R. (N. S.) 122. 

Duty of fixing amount of attorney’s fees in bankruptcy matters is 
peculiarly for the referee, and the Court will not retry the question or 
substitute its own judgment for that of the referee where there is noth- 
ing to show that he did not fairly pass on the question in view of the evi- 
dence before him, or that there is any mistake of law. Matter of Am. 


Range & Foundry Co. (D. C., Minn.), 7 Am. B. R. (N. S.) 170. 





MISCELLANY 





NEW JERSEY STATE BAR 
ASSOCIATION 





On June 4th, at Atlantic City, the 
28th Annual Meeting of the New 
Jersey State Bar Association opened 
its proceedings and continued them 
the next day. 

The retiring President, Mr. Al- 
bert C. Wall, of South Orange, 
spoke largely against the Prohibi- 
tion law. Other addresses were by 
Rev. Cornelius Clifford, of Whip- 
pany, Prosecutor John O. Bigelow 
of Essex county, Capt. Robert Wil- 
liams and various others. 

The most important matter 
brought up was the report of the 
Committee on Law Reform, which 
consisted of James D. Carpenter of 
Jersey City, Morgan Hand, Wil- 
liam C. Jones, Jessie C. Buckman 
and Runyon Colie. This ‘report 
fully appears elsewhere in this 
number. 

The officers recommended by the 
Nomination Committee and elected 
were: President, State Treasurer 
William T. Reed; First, Second 
and Third Vice-Presidents, re- 
spectively, Michael Dunn of Pater- 
son, Attorney-General Edward L. 


Katzenbach and Ralph E. Lum of 
Chatham; Directors, Edward W. 
Hunt, Fourth Judicial District; 
Joseph E. Stricker, Fifth, and State 
Senator Clarence E. Case, Sixth 
District; Secretary, LeRoy W. 
Loder of Bridgeton; Treasurer, 
Lewis Starr. 





JUSTICE GARRISON’S PORTRAIT 





A portrait of the late Supreme 
Court Justice Charles G. Garrison 
by Jaffa Saleonik, New York art- 
ist, was presented to the Court of 
Errors and Appeals in session at 
Trenton on May 28th last. Attor- 
ney-General Edward L. Katzenbach 
made the presentation on behalf of 
the family of the late Justice in a 
formal motion, which was second- 
ed by Herbert A. Drake of Camden. 

Governor Moore made a brief 
speech of acceptance on the part of 
the State and passed the portrait on 
to the Court. Chief Justice Wil- 
liam S. Gummere, in accepting the 
custody of the portrait, said: 

“This Court, of which Justice 
Garrison was so long a member, 
joins with the Bar in bearing wit- 
mess to the great service rendered 
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by him to the people of this State 
in the performance of his judicial 
duties. 

“In some respects he was an ideal 
Judge, distinguished by strong, 
practical common sense, and, being 
naturally conservative in his views, 
he brought to the investigation of 
every question which came before 
him a clear understanding and 
thorough knowledge of the law, and 
an absolute and unswerving desire 
that right should prevail, that jus- 
tice should be done. 

“His deportment upon the Bench 
was a model; his treatment of the 
Bar left nothing to be wished for; 
no Judge was ever more patient 
and considerate than he; every 
lawyer who practiced before him 
felt that full and careful considera- 
tion would be given to every con- 
tention advanced by him in the pre- 
sentation of his case; that, while as 
a Judge, our departed brother was 
resolute and firm in his views, he 
was never opinionated, but was al- 
ways open to argument and prompt- 
ly changed his views if he was satis- 
fied of their unsoundness. 

“We gladly attribute to his worth 
by directing that the portrait which 
has been presented to the State and 
committed to our custody be hung 
upon the wall of the room in which 
he so long and so ably aided in the 
administration of justice.” 





JUSTICE KALISCH AT 75 


A recent number of the “New- 
ark Sunday Call” said this of Mr. 
Justice Kalisch of the Supreme 
Court of this State: 

“If he had not been a successful 
lawyer, Supreme Court Justice 
Samuel Kalisch would have been 
a newspaperman. Success con- 
quered inclination. His seventy- 
fifth birthday finds him at the pin- 
nacle of a shining career, with a 
detached philosophy and wit un- 
blunted, with a sharp zest for the 
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work and play of life, and with a 
large measure of the esteem and 
admiration of his fellow men. 

““*To be contented and take 
things as they come, without wor- 
rying,’ he summarized his philoso- 
phy of life last week. ‘To go 
through a thing no matter how hard 
it may seem; to accept it with the 
spirit of “if it can be done you are 
going to do it without worrying 
over the consequences”; people 
worry too much over little matters; 
to go along in a frame of mind un- 
ruffled by worry, is better for 
health. The mental attitude has a 
great deal to do with one’s enjoy- 
ment.’ ”’ 





NEW CHANCERY RULE 


A new rule by Chancellor Walker 
governing the signing of Chancery 
Court orders was announced recent- 
ly. It provides that when the Chan- 
celor, a Vice-Chancellor or an Ad- 
visory Master has made a decision, 
lawyers must present the decree or 
order for signature within thirty 
days. Otherwise the decree or or- 
der will not be signed unless the 
Court in its discretion elects to do 
so. 





SOME STATE NOTES 


When Mr. J. Willard DeYoe, 
Prosecutor of Bergen county, gave 
up his office to his successor, Mr. J. 
Vincent Barnitt, the retiring official 
was honored with eloquent remarks 
by Lawyer Henry Marelli, repre- 
senting the Passaic County Bar As- 
sociation, and by Joseph A. Bergen, 
clerk of the Grand Jury. He was 
presented with a beautiful Howard 
watch, the gift of his former office 
associates, and a chain, Masonic 
charm and penknife. 

The former partnership of Por- 
ter, Zink & Lafferty, of Newark, 
has been dissolved because of Judge 
Porter’s appointment to the Circuit 
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Court Bench, and the present firm 
is Zink & Lafferty, will continue 
practicing at 31 Clinton street. 

Mr. Arthur F. Egner, of the law 
firm of McCarter & English, of 
Newark, is on an extended trip to 
France, Germany and Italy. 

The three lawyers Kraft and Mr. 
Frank A. Haines, formerly of 207 
Market street, Camden, have re- 
moved their offices to 525 Cooper 
street. 





PROFESSIONAL ETHICS 


The New York County Law- 
yers Association Committee on Pro- 
fessional Ethics has answered this 
question as follows: 

Question: In the opinion of the 
Committee is it professionally prop- 
er for lawyers to enter into an 
agreement with expert accountants 
to do accounting work for clients to 
whom the lawyers recommend the 
expert accountants in considera- 
tion of a division with the lawyers 
of the accountants’ fees? 

Answer: The recommendation of 
an accountant by a lawyer to his cli- 
ent, under an agreement to do this 
in consideration of receiving a part 
of the fees paid to the accountant 
for his services, would, in the 
opinion of the Committee be an 
abuse of the fiduciary relation of 
the lawyer to his client, and there- 
fore improper. 





BOOK NOTICES 


THe Doctrine oF ContmNuous 
Voyace. By Herbert Whittaker 
Briggs, Ph.D. Baltimore: The 
John Hopkins Press, 1926. Price 
$2. 

A volume of 226 pages, which is 

a complete study, with cases an- 

alyzed, of the subject of which it 

treats. We know of no other work 
to take its place. 


REPORT OF THE CRIMES SURVEY 
CoMMITTEE OF THE COUNTY OF 
PHILADELPHIA. March 1, 1926. 
Pp. 475. 

A large work for this subject. It 
has no title page, but we know it 
is published by the Law Associa- 
tion of Philadelphia. This report 
should be studied by the New Jer- 
sey Commission recently appointed 
by the Governor on the matter of 
Crimes Reform and by all others in- 
terested. 


FirzHuGH GREEN: I’LL NEVER 
Move Acain. New York: E. P. 
Dutton & Co., 1926. Pp. 209. 


This work may well interest 
everyone who is a tenant. The 
author says he has moved 52 times, 
and certainly what he does not 
know about moving is not worth 
knowing. He tells the points to 
look for in a lease; how to find out 
what sort of neighbors one is going 
to have; how to look for weak 
points in the house one thinks of 
buying; how and when to buy, and 
especially when not to buy, and a 
host of other details that the in- 
experienced mover gets into trouble 
with. Moreover, he imparts his in- 
formation in such a happy, humor- 
ous style that one can read the book 
just for the pleasure of reading it. 


Wuo’s WuHo IN AMERICAN MEpI- 
CINE. Edited by Lloyd Thomp- 
son, M. D., and Winfield Scott 
Downs. Who’s Who Publica- 
tions, Inc., 799 Broadway, New 
York City, 1925. Pp. 1820. 

A wonderful work considering 
the immense labor involved in its 
preparation. Every State in the 
Union seems to be represented. The 
conciseness yet fullness of each 
biography is remarkable, and we 
commend the volume to all in- 
terested. 
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